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ARTICLE

Pension Risk Management: Administration Risks
Our Pensi on  A l e rt  se ri es on  ri sk m anagem ent have  d i scussed  f i nanci a l  ri sks and  i nvestm en t ri sks.  In  th i s th i rd  i ssue ,  we  d i scuss adm i n i st ra t i on  ri sks wh i ch
m ay expose  a  p l an  adm i n i st ra to r to  l aw su i ts and  regu l a to ry p roceed i ngs,  and  p rovi de  ou r suggested  st ra teg i es to  reduce  o r address such  ri sks.

Key Risk – Claims Aris ing From Breach of Duty of Care and Fiduciary Duties

Pensi on  p l an  adm i n i st ra t i on  ri sks re l a te  to  the  ri sks i n  adm i n i ste ri ng  a  pensi on  p l an  and  adm i n i ste ri ng  and  i nvest i ng  the  pensi on  fund .

A p l an  adm i n i st ra to r i s sub j ect  to  the  com m on l aw du ty o f  ca re  and  f i duci a ry du t i es.  Fi duci a ry du t i es i ncl ude  the  du ty to  act  i n  an  even-handed  m anner
i n  respect  o f  p l an  bene f i ci a ri es and  m em bers (fo rm er and  cu rren t).  T h i s m ay no t  be  an  easy task i n  som e si tua t i ons.  In  add i t i on ,  a l l  pensi on  bene f i ts
standards l eg i sl a t i on ,  fede ra l  and  p rovi nci a l ,  a l so  i m poses an  e l eva ted  sta tu to ry standard  o f  ca re  wh i ch  requ i res the  p l an  adm i n i st ra to r to  no t  on l y use
the  knowl edge  and  ski l l s i t  possesses,  bu t  a l so  the  knowl edge  and  ski l l  tha t  i t  ough t  to  possess by i ts busi ness o r p ro fessi on .  Such  f i duci a ry du t i es and
standard  o f  ca re  app l y to  i nd i vi dua l s act i ng  as de l ega tes o f  the  p l an  adm i n i st ra to r (e .g . ,  hum an resources em p l oyees who  a re  de l ega ted  wi th
adm i n i st ra t i ve  tasks) and  i nd i vi dua l  m em bers o f  a  pensi on  com m i t tee  wh i ch  i s the  p l an  adm i n i st ra to r.

T he  worst  fea rs o f  a  p l an  adm i n i st ra to r a re  cl ass act i ons i nst i tu ted  by p l an  m em bers o r bene f i ci a ri es fo r e rro rs o r om i ssi ons i n  p l an  adm i n i st ra t i on
a ri si ng  f rom  an  a l l eged  b reach  o f  du ty o f  ca re  o r f i duci a ry du t i es.  T h i s i s the  key adm i n i st ra t i ve  ri sk.

Risk of Regulatory Act ion

T he  key responsi b i l i ty o f  a  p l an  adm i n i st ra to r i s to  ensure  tha t  the  p l an  and  the  pensi on  fund  a re  adm i n i ste red  i n  acco rdance  wi th  the  app l i cab l e
pensi on  bene f i ts standards l eg i sl a t i on .   M ost  (i f  no t  a l l ) pensi on  p l ans a re  reg i ste red  under the  Income Tax Act (Canada) (" ITA" ).  In  o rde r to  m a i n ta i n  the
reg i st ra t i on ,  the  p l an  i s requ i red  to  be  adm i n i ste red  i n  acco rdance  wi th  the  p rovi si ons i n  the  ITA wh i ch  a re  app l i cab l e  to  a  " reg i ste red  pensi on  p l an" .

T he  pensi on  bene f i ts standards l eg i sl a t i on  i m poses num erous sta tu to ry ob l i ga t i ons on  the  p l an  adm i n i st ra to r,  i ncl ud i ng  f i l i ng  and  report i ng
requ i rem en ts and  d i scl osu re  requ i rem en ts wi th  p rescri bed  t i m e-f ram es and ,  i n  som e cases,  wi th  p rescri bed  fo rm s and /o r con ten ts.  I t  i s qu i te  possi b l e  fo r
a  p l an  adm i n i st ra to r to  m i ss a  p rescri bed  due  da te ,  om i t  ce rta i n  p rescri bed  con ten ts o r neg l ect  to  use  a  p rescri bed  fo rm .

In  add i t i on  to  sta tu to ry ob l i ga t i ons,  the  pensi on  regu l a to rs have  i ssued  gu i de l i nes and  po l i ci es se t t i ng  ou t  the i r expecta t i ons o f  a  p l an  adm i n i st ra to r i n
d i scharg i ng  i ts du t i es.  Regu l a to ry bod i es l i ke  the  Canad i an  Associ a t i on  o f  Pensi on  Supervi so ry Au tho ri t i es (an  associ a t i on  o f  pensi on  supervi so ry
au tho ri t i es) has a l so  i ssued  gu i de l i nes fo r p l an  adm i n i st ra t i on .  A l though  such  po l i ci es and  gu i de l i nes do  no t  have  the  fo rce  o f  l aw, they rep resen t
i ndustry best  p ract i ces wh i ch  a re  l i ke l y used  by the  court  as ya rdst i cks i n  m easuri ng  whe the r the  p l an  adm i n i st ra to r has m et the  standard  o f  ca re  and
d i scharged  i ts f i duci a ry du t i es i f  the re  i s a  d i spu te  be fo re  the  court .

T he  com p l ex and  de ta i l ed  sta tu to ry and  regu l a to ry requ i rem en ts expose  a  p l an  adm i n i st ra to r to  a  ri sk o f  com m i t t i ng  a  techn i ca l  non-com p l i ance .  T he
regu l a to r m ay i nst i tu te  p roceed i ngs to  o rde r com p l i ance .  A non-com p l i ance  i s a l so  a  sta tu to ry o ffence .  On  convi ct i on ,  pena l t i es (a  f i ne ) wi l l  be  i m posed
on  the  p l an  adm i n i st ra to r and  i nd i vi dua l s (e .g . ,  d i recto rs,  o ff i ce rs,  agen ts) who  pe rm i t ,  pa rt i ci pa te  i n  o r acqu i esce  i n  the  com m i ssi on  o f  the  o ffence .  I f
such  non-com p l i ance  causes l osses to  p l an  m em bers and  bene f i ci a ri es,  the  p l an  adm i n i st ra to r wi l l  l i ke l y have  to  face  l awsu i ts i nst i tu ted  by them .

Risk of Administrat ive Errors

Obvi ousl y,  a  p l an  adm i n i st ra to r needs to  adm i n i ste r the  p l an  acco rd i ng  to  i ts te rm s wh i ch  requ i res the  p l an  adm i n i st ra to r to  i n te rp re t  p l an  l anguage .
P l an  i n te rp re ta t i on  i s no t  a l ways an  easy task.  P l an  te rm s can  be  com p l i ca ted ,  pa rt i cu l a rl y i f  the  p l an  has been  i n  exi stence  fo r a  l ong  t i m e  wi th
num erous h i sto ri ca l  am endm ents o r i f  the  p l an  covers m em bers who  a re  sub j ect  to  the  pensi on  bene f i ts standards l eg i sl a t i on  o f  d i ffe ren t  Canad i an
j u ri sd i ct i ons.  Such  m u l t i -j u ri sd i ct i ona l  i ssues a re  to  a  ce rta i n  exten t  addressed ,  bu t  no t  com p l e te l y rem oved ,  by the  Agreem ent respect i ng  M u l t i -
Ju ri sd i ct i ona l  Pensi on  P l ans.

Here  a re  som e exam p l es o f  typ i ca l  adm i n i st ra t i ve  e rro rs:  fa i l u re  to  en ro l l  em p l oyees a f te r they have  sa t i sf i ed  the  m em bersh i p  e l i g i b i l i ty requ i rem en ts,
m aki ng  bene f i ts paym ents to  a  wrong  bene f i ci a ry (e .g . ,  " spouses"  wi th  com pet i ng  cl a i m s),  usi ng  de fect i ve  fo rm s (e .g . ,  de fect i ve  fo rm  o f  spousa l  wa i ve r),
m i sca l cu l a t i on  o f  bene f i ts resu l t i ng  i n  ove rpaym ent o r underpaym ent o f  bene f i ts and  m i scom m un i ca t i on  wi th  p l an  m em bers o r bene f i ci a ri es.

Adm i n i st ra t i ve  e rro rs do  no t  on l y expose  the  p l an  adm i n i st ra to r to  cl a i m s f rom  p l an  m em bers and  bene f i ci a ri es.  I f  the  e rro rs a ri se  f rom  the  fa i l u re  to
adm i n i ste r the  p l an  acco rd i ng  to  the  p l an  te rm s as reg i ste red  wi th  the  Canada  Revenue  Agency ("CRA" ),  the re  i s a  ri sk tha t  CRA m ay revoke  the  p l an
reg i st ra t i on  wi th  adverse  tax consequences to  the  p l an  sponsor and  m em bers.

"Fi xi ng "  an  e rro r can  be  d i ff i cu l t ,  pa rt i cu l a rl y i f  the  e rro r was m ade  a  l ong  t i m e  ago  and  a ffects a  l a rge  g roup  o f  em p l oyees and /o r fo rm er em p l oyees.
Som et i m es the  rect i f i ca t i on  requ i res court  approva l .  I t  i s advi sab l e  to  seek p ro fessi ona l  assi stance  be fo re  em barki ng  on  any act i on  to  " f i x"  an  e rro r.

Risks Aris ing from Delegation Without Proper "Control"  Mechanism

In  vi ew o f  the  com p l ex techn i ca l  sta tu to ry requ i rem en ts and  adm i n i st ra t i ve  tasks,  a  p l an  adm i n i st ra to r wi l l  l i ke l y desi re  to  de l ega te  som e o r a l l
adm i n i st ra t i ve  tasks i n te rna l l y o r exte rna l l y to  a  se rvi ce  p rovi de r a t  som e po i n t  i n  t i m e  du ri ng  the  course  o f  p l an  adm i n i st ra t i on .  I f  a  p l an  adm i n i st ra to r
does no t  have  the  requ i red  knowl edge  and  ski l l  to  adm i n i ste r a  p l an ,  i t  m ust  e i the r acqu i re  such  knowl edge  and  ski l l  o r de l ega te  the  tasks to  a  se rvi ce
p rovi de r tha t  has the  requ i red  knowl edge  and  ski l l .

A l l  pensi on  bene f i ts standards l eg i sl a t i on  pe rm i ts a  p l an  adm i n i st ra to r to  de l ega te  a l m ost  a l l  adm i n i st ra t i ve  tasks bu t  i t  a l so  requ i res the  p l an
adm i n i st ra to r to  exe rci se  the  du ty o f  ca re  i n  se l ect i ng  the  de l ega tes and  to  supervi se  the  pe rfo rm ance  o f  the  de l ega tes.  T he  p l an  adm i n i st ra to r wi l l  no t
be  "o ff  the  hook"  by de l ega t i ng  i ts responsi b i l i t i es.  I t  can  rem a i n  l i ab l e  fo r the  e rro rs and  om i ssi ons o f  i ts de l ega tes.

A com m on d i ff i cu l ty i n  de l ega t i on  to  an  exte rna l  se rvi ce  p rovi de r i s the  nego t i a t i on  o f  the  se rvi ce  con tract  (pa rt i cu l a rl y i f  i t  i s a  sm a l l  pensi on  p l an )
because  o f  the  unequa l  ba rga i n i ng  power.  Usua l l y the  se rvi ce  p rovi de r wi l l  ask the  adm i n i st ra to r to  si gn  i ts tem p l a te  se rvi ce  con tract  wh i ch  typ i ca l l y
favours the  se rvi ce  p rovi de r.  I t  i s a l so  com m on fo r a  se rvi ce  p rovi de r to  i ncl ude  a  m one ta ry l i m i t  on  i ts l i ab i l i ty.  As a  resu l t ,  the  adm i n i st ra to r has
l i m i ted  recourse  aga i nst  the  se rvi ce  p rovi de r when  sued  by p l an  m em bers o r bene f i ci a ri es fo r e rro rs m ade  by the  se rvi ce  p rovi de r.



Cyber and Privacy Risks

M ost p l an  adm i n i st ra to rs and  the i r se rvi ce  p rovi de rs have  em braced  advanced  com pute r techno l ogy one  way o r the  o the r i n  p l an  adm i n i st ra t i on .
E l ectron i c m eans a re  used  i n  m em ber com m un i ca t i ons and  p l an  da ta  sto rage .  P l an  da ta  i ncl udes sensi t i ve  i n fo rm at i on  such  as soci a l  i nsu rance
num bers,  da tes o f  b i rth ,  banki ng  i n fo rm at i on  and  de ta i l s abou t  fam i l y m em bers.

P l an  adm i n i st ra to rs have  to  com p l y wi th  e -com m erce  l eg i sl a t i on  and  i ndustry gu i de l i nes i n  usi ng  techno l ogy i n  p l an  adm i n i st ra t i on .  Regu l a to rs do  no t
ob j ect  to  the  use  o f  e l ectron i c m eans i n  p l an  adm i n i st ra t i on .  Use  o f  techno l ogy i s de f i n i te l y pa rt  o f  the  m odern i za t i on  o f  the  pensi on  system . However,
the  use  o f  techno l ogy i s coup l ed  wi th  cyber ri sk and  da ta  m anagem ent i ssues.  A cyber a t tack o r the  i nadvertence  o f  i n -house  pe rsonne l  o r exte rna l
se rvi ce  p rovi de rs cou l d  resu l t  i n  wrong fu l  access to  p l an  da ta  and  exposi ng  the  p l an  adm i n i st ra to r to  cl a i m s fo r b reach  o f  p ri vacy l aw.

Strategies to Minimize Administrat ion Risks

A p l an  adm i n i st ra to r i s l i ab l e  to  p l an  m em bers and  bene f i ci a ri es fo r an  e rro r m ade  i n  p l an  adm i n i st ra t i on  i f  i t  i s p roved  tha t  the  adm i n i st ra to r fa i l s to
m ee t the  standard  o f  ca re  o r d i scharge  i ts f i duci a ry du t i es.  In  add i t i on ,  the  p l an  adm i n i st ra to r m ay be  sub j ect  to  pena l t i es fo r fa i l i ng  to  com p l y wi th  the
requ i rem en ts under the  pensi on  bene f i ts standards l eg i sl a t i on .  To  m i n i m i ze  the  ri sks,  p l an  adm i n i st ra to rs shou l d  exe rci se  due  d i l i gence  i n  a l l  face ts o f
p l an  adm i n i st ra t i on ,  wh i ch  em phasi zes the  i m portance  o f  havi ng  a  good  governance  structu re ,  a  de l i be ra te  deci si on -m aki ng  p rocess,  approp ri a te
docum enta t i on  and  reco rdkeep i ng  and  the  m on i to ri ng  o f  p l an  adm i n i st ra t i on .  I t  i s a l so  advi sab l e  fo r the  p l an  adm i n i st ra to r to  docum ent the  p rocess fo r
i ts due  d i l i gence  de fence .

Be l ow i s a  l i st  o f  recom m ended  stra teg i es to  address o r m i n i m i ze  d i ffe ren t  adm i n i st ra t i ve  ri sks.

Se t  up  a  sound  and  e ffect i ve  governance  system  wi th  a  regu l a r pe ri od i c revi ew o f  i ts approp ri a teness.

M a i n ta i n  a  good  checkl i st  o f  a l l  sta tu to ry and  regu l a to ry report i ng ,  f i l i ng  and  o the r requ i rem en ts,  the  p rescri bed  t i m e-f ram es and  the  i nd i vi dua l s
havi ng  responsi b i l i ty fo r com p l i ance  wi th  each  o f  such  requ i rem en ts.

M a i n ta i n  a  sound  po l i cy and  p ract i ce  tha t  sa feguards p l an  da ta .

Se l ect  approp ri a te  se rvi ce  p rovi de rs wi th  a  con tract  tha t  con ta i ns reasonab l e  and  workab l e  te rm s wi th  as st rong  a  p ro tect i on  as possi b l e  (e .g . ,
regu l a r report i ng ,  com p l i ance  ce rt i f i ca t i on ,  se rvi ce  standards,  a  h i gh  standard  o f  ca re  p rovi si on ,  e rro r rect i f i ca t i on  p rocess and  a  st rong  i ndem n i ty).

Keep  p roper reco rds o f  the  deci si on -m aki ng  p rocess.

Desi gna te  speci f i c i nd i vi dua l s to  hand l e  em p l oyees' enqu i ri es and  com p l a i n ts,  keep  p roper reco rds o f  enqu i ri es and  com p l a i n ts and  responses and
act i ons i n  response .

Seek p ro fessi ona l  advi ce  when  appropri a te .

A p l an  adm i n i st ra to r m ay a l so  wi sh  to  pe rfo rm  com p l i ance  aud i ts on  a  pe ri od i c basi s to  con f i rm  tha t  the  p l an  adm i n i st ra t i on  i s i n  com p l i ance  wi th  l ega l
requ i rem en ts.  T he  scope  o f  the  aud i t  va ri es.  I t  can  range  f rom  an  aud i t  o f  a  speci f i c aspect  o f  p l an  adm i n i st ra t i on  (e .g . ,  p l an  fund  i nvestm en t) o r a
com prehensi ve  aud i t  (e .g . ,  the  en t i re  governance  and  adm i n i st ra t i on  st ructu re ).  T he  adm i n i st ra to r needs to  bear i n  m i nd  tha t  any gaps o r concerns
revea l ed  by the  aud i t  need  to  be  p roperl y addressed ;  o the rwi se  i t  wi l l  l i ke l y work aga i nst  the  adm i n i st ra to r as evi dence  o f  the  adm i n i st ra to r fa i l i ng  to
p roperl y adm i n i ste r the  p l an .

Even  wi th  the  g rea test  cau t i on ,  som et i m es an  e rro r o r m em ber's com p l a i n t  o r l aw su i t  i s no t  avo i dab l e .  I t  i s h i gh l y desi rab l e  fo r a  p l an  adm i n i st ra to r to
revi ew the  si tua t i on  wi th  p ro fessi ona l  advi ce  be fo re  respond i ng  o r taki ng  any act i on .  Som et i m es a  "qu i ck"  f i x wi thou t  consi de ri ng  i ts i m p l i ca t i ons m ay
resu l t  i n  m ore  p rob l em s than  the  p rob l em  to  be  f i xed .

Liability  Insurance and Other Protect ion

When a  p l an  adm i n i st ra to r su ffe rs a  l oss i n  pe rfo rm i ng  i ts du t i es i n  p l an  adm i n i st ra t i on ,  i t  can  cl a i m  re i m bursem ent by the  pensi on  fund .  T h i s does no t
o ffe r "bu l l e t -p roo f"  p ro tect i on  to  the  p l an  adm i n i st ra to r.  T he  p l an  adm i n i st ra to r m ay no t  be  ab l e  to  cl a i m  re i m bursem ent f rom  the  pensi on  fund  i f  the
l oss a ri ses f rom  i ts wrong fu l  act  o r om i ssi on .  Som et i m es the re  i s an  i ndem n i f i ca t i on  ag reem ent o f  the  em p l oye r i n  favour o f  the  adm i n i st ra to r and  i ts
de l ega tes.  T he  em p l oye r's i ndem n i f i ca t i on  i s no t  m ean i ng fu l  i f  the  em p l oye r i s the  adm i n i st ra to r.  T he  e ffect i veness o f  the  i ndem n i f i ca t i on  a l so
depends on  the  f i nanci a l  cond i t i on  o f  the  em p l oye r.

A p l an  adm i n i st ra to r (i ncl ud i ng  an  em p l oye r weari ng  the  p l an  adm i n i st ra to r's ha t) m ay wi sh  to  consi de r pu rchasi ng  f i duci a ry l i ab i l i ty i nsu rance .  T he
scope  o f  cove rage  va ri es.  I t  can  cover adm i n i st ra t i ve  e rro rs,  cl a i m s b rough t  by p l an  bene f i ci a ri es,  cl a i m s b rough t  by regu l a to rs,  e tc.  Insu rance  p rem i um s
and  deduct i b l es m ay be  pa i d  f rom  the  pensi on  fund  as an  adm i n i st ra t i ve  expense ,  depend i ng  on  the  p l an  te rm s.

By:  Son i a  M ak

Servi ces:  Labour & Em p l oym ent,  Pensi ons & Bene f i ts

Related Experti se

L a b o u r &  E m p l o ym e n t

P e n si o n s &  B e n e f i t s






