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ARTICLE

BLG Successfully Intervenes in Upholding Waivers in the Recreational Sporting Industry
On M arch  28 ,  2018 ,  the  On ta ri o  Court  o f  Appea l  re l eased  i ts deci si on  i n  Schnarr v B l ue  Moun ta i n  Resorts L i mi ted ,2018  ONCA 313,  on  a  nove l  quest i on
o f  l aw: do  sect i ons 7  and  9  o f  the  Consumer Pro tect i on  Act("CPA" ) vi t i a te  o r vo i d  an  o the rwi se  va l i d  wa i ve r o f  l i ab i l i ty under s.  3  o f  the  Occup i e r’ s
L i ab i l i ty Act  ("OLA" )?  One  o f  the  m ot i on  j udges i n  the  court  be l ow had  i nva l i da ted  the  de fendan t 's wa i ve r wi th  respect  to  the  p l a i n t i f f 's cl a i m  under the
CPA bu t  en fo rced  the  app l i ca t i on  o f  the  wa i ve r i n  regards to  the  p l a i n t i f f 's cl a i m  under the  OLA, as reported  on  i n  ou r p revi ous bu l l e t i n.

In  a  unan i m ous ru l i ng ,  the  Court  he l d  tha t  the  CPA does no t  vi t i a te  o r vo i d  an  o the rwi se  va l i d  wa i ve r o f  l i ab i l i ty under the  OLA i n  ci rcum stances where
the  wa i ve r was pa rt  o f  the  consum er ag reem ent re l a ted  to  the  use  o f  the  p roperty.  T hus,  the  wa i ve rs si gned  by the  p l a i n t i f fs p ri o r to  usi ng  the  ski i ng
faci l i t i es a t  the  de fendan t  reso rts were  uphe l d .

T he  Court  recogn i zed  tha t  the re  was a  cl ea r and  unavo i dab l e  con f l i ct  be tween  the  CPA and  the  OLA.Speci f i ca l l y,  the  CPA p recl udes any supp l i e r f rom
ob ta i n i ng  a  wa i ve r o f  l i ab i l i ty.  T he  OLA,on  the  o the r hand ,  pe rm i ts an  occup i e r to  ob ta i n  a  wa i ve r o f  l i ab i l i ty.  T hus,  wha t  the  OLA p rovi des,  the  CPA
takes away.

Wh i l e  the re  was no  d i spu te  tha t  the  p l a i n t i f fs were  "consum ers,"  the  de fendan ts were  "supp l i e rs,"  and  the  con tracts en te red  i n to  were  "consum er
agreem ents"  fo r the  pu rpose  o f  the  CPA, the  Court  concl uded  tha t  the re  i s no th i ng  i n  the  background  to  the  passage  o f  the  CPA o r i n  the  p rovi si ons o f
the  CPA i tse l f  tha t  wou l d  suggest  i t  was i n tended  to  regu l a te  the  du ty o f  ca re  exp l i ci t l y st i pu l a ted  by the  OLA. Instead ,  the  Court  was sa t i sf i ed  tha t  the
OLA was i n tended  to  be  an  exhaust i ve  schem e i n  re l a t i on  to  the  l i ab i l i ty o f  occup i e rs to  en tran ts on  the i r l ands,  especi a l l y fo r recrea t i ona l  act i vi t i es.
T he  Court  cl a ri f i ed  tha t  even  i f  an  occup i e r engages wi th  the  pub l i c fo r use  o f  the  occup i e r’s l and  i n  re tu rn  fo r any paym ent,  thus crea t i ng  a  consum er
agreem ent,  the  CPA wou l d  no t  app l y to  such  an  ag reem ent.  T h i s i n te rp re ta t i on  i s consi sten t  wi th  the  ob j ect i ve  o f  avo i d i ng  any l eg i sl a t i ve  absurd i ty.

T he  p ro tect i on  p rovi ded  to  occup i e rs by the  OLA streng thens the  recrea t i ona l  spo rt i ng  i ndustry by encourag i ng  l andowners to  open  up  the i r l ands to  the
pub l i c fo r recrea t i ona l  use .  T h rough  i ts deci si on ,  the  Court  o f  Appea l  has e ffect i ve l y d i m i n i shed  any uncerta i n ty su rround i ng  the  use  o f  wa i ve rs i n  the
recrea t i ona l  i ndustry i n  On ta ri o .  T hus,  occup i e rs m ay con t i nue  to  use  wa i ve rs wi thou t  concern  tha t  they wi l l  be  rendered  vo i d  by the  CPA.
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