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ARTICLE

Much Ado About Very Little? When A Court Questions The Adequacy Of Compensation
On Settlement Approval

On January 28 ,  2019 ,  the  On ta ri o  Superi o r Court  o f  Just i ce  re l eased  i ts deci si on  i n  M i cevi c v.  Johnson  & Johnson .  T h i s deci si on  addresses severa l
i ssues re l a t i ng  to  se t t l em en t approva l s i n  the  con text  o f  the  Cl ass Proceed i ngs Act ,  i ncl ud i ng :

What m akes a  fa i r and  reasonab l e  se t t l em en t,  and  to  wha t  exten t  a  cou rt  m ay ad j ust  a  p roposed  se t t l em en t;

Orderi ng  a  pe rm anen t stay o f  p roceed i ngs i n  the  face  o f  dup l i ca t i ve  p roceed i ngs i n  two  j u ri sd i ct i ons;  and

How a  non-se t t l i ng  de fendan t 's p rocedura l  ri gh ts can  be  p ro tected  i f  se t t l em en t i s approved .

Para l l e l  act i ons were  b rough t  by P l a i n t i f fs i n  On ta ri o  and  Bri t i sh  Co l um b i a .  Bo th  act i ons a l l ege  tha t  a  cosm et i c i n j ectab l e  f i l l e r,  Evo l ence ,  caused
bum ps o r nodu l es when  i m properl y i n j ected  i n to  the  l i ps o f  pe rsons who  used  the  p roduct .  A l though  th i s react i on  m ay be  pe rm anen t and  severe ,  the
adverse  e ffects a re  be l i eved  to  occu r on l y i n  a  l i m i ted  num ber o f  peop l e .  T h i s m ean t tha t  the  cl ass si ze  was sm a l l .  Consequen t l y,  the  p roposed  ove ra l l
se t t l em en t was a l so  sm a l l  ($110 ,000  to  be  d i st ri bu ted  to  cl ass m em bers).  T he  p roposed  se t t l em en t was ag reed  to  by f i ve  o f  the  si x de fendan ts,  and  cl ass
counse l .  One  cl ass m em ber ob j ected  to  the  p roposa l  on  the  basi s tha t  i t  was no t  fa i r and  reasonab l e  g i ven  the  i n j u ri es she  had  su ffe red ,  and  the  l osses
i ncu rred  by he r and  o the rs i n  a  si m i l a r posi t i on  as he r.

In  consi de ri ng  se t t l em en t approva l ,  the  court  m ust  de te rm i ne  whe the r i t  i s fa i r and  reasonab l e ,  and  i n  the  best  i n te rests o f  the  cl ass.  T he  Court  i n  th i s
case  no ted  tha t  wh i l e  the  se t t l em en t was nego t i a ted  by experi enced  counse l ,  the re  was concern  tha t  the  sm a l l  cl ass si ze  (i .e .  12  o r 13  cl ass m em bers)
m ean t tha t  " the  econom i es o f  sca l e  tha t  o f ten  p rovi de  a  m ot i va t i ona l  facto r fo r a  l a rge  cl ass act i on  were  m i ssi ng  (pa ra .  15 )."  T he  Court  wen t  on  to  say
tha t  wh i l e  a  se t t l em en t i s i nevi tab l y a  com prom i se ,  " tha t  does no t  m ean  tha t  i t  shou l d  si m p l y st ri ke  a  m ed i an  l eve l  o f  paym ent fo r eve ry cl ass m em ber
such  tha t  i t  se ri ousl y undercom pensa tes those  whose  dam ages a re  g rea test .  M oreover,  even  i f  the  rep resen ta t i ve  p l a i n t i f fs have  " l ea rned  to  accep t  and
l i ve  wi th "  the i r l osses and  have  l ost  the i r desi re  to  pu rsue  the  case ,  the  i n te rests o f  a l l  cl ass m em bers m ust  be  taken  i n to  accoun t .  Any se t t l em en t m ust
be  fa i r to  the  en t i re  cl ass,  i ncl ud i ng  those  who  su ffe red  the  m ost  (pa r.  21 )."

T he  se t t l i ng  pa rt i es had  ag reed  to  a  "d i st ri bu t i on  p ro toco l "  wh i ch  se t  ou t  th ree  l eve l s o f  com pensa t i on  based  on  th ree  l eve l s o f  physi ca l  i n j u ry.  T he
pro toco l  a l so  ca l l ed  fo r i ncom e l oss com pensa t i on ,  bu t  on l y up  to  a  m axi m um  o f  $5 ,000  pe r cl a i m an t.  T he  Court  consi de red  the  case  o f  the  ob j ect i ng
cl ass m em ber,  as an  exam p l e  o f  a  sub -cl ass o f  cl a i m an ts,  and  found  tha t  g i ven  he r l eve l  o f  l oss,  the  "d i st ri bu t i on  p ro toco l "  wou l d  no t  su ff i ci en t l y
com pensa te  he r.  She  was a  p ro fessi ona l  m ode l  and  had  su ffe red  i ncom e l oss due  to  he r i n j u ri es.  Wh i l e  recogn i zi ng  tha t  the  court 's ro l e  i s to  approve  o r
re fuse  to  approve  a  p roposed  se t t l em en t,  and  no t  to  t ransfo rm  an  ag reed-upon  se t t l em en t,  the  Court  sa i d  i t  i s possi b l e  fo r a  cou rt  to  "ad j ust  som e o f  the
de ta i l s o f  a  p roposed  se t t l em en t i n  a  way tha t  does no t  underm i ne  the  se t t l em en t ove ra l l  (pa ra .  25 )."  A l l  counse l  ag reed  tha t  " tha t  the  Di st ri bu t i on
Pro toco l  [was]  open  to  the  court 's read j ustm en t so  l ong  as the  se t t l em en t am oun t and  the  genera l  st ructu re  o f  the  p roposed  se t t l em en t rem a i n [ed ]
i n tact"  (pa ra .  25 ).  T he  pa rt i es a l so  ag reed  tha t  the re  was f l exi b i l i ty i n  the  cap  se t  on  i ncom e l oss com pensa t i on .

T he  Court  u l t i m a te l y found  tha t  to  m ake  the  p roposed  se t t l em en t fa i r and  reasonab l e ,  wh i l e  a l so  p rese rvi ng  the  ove ra l l  se t t l em en t d i st ri bu t i on  fo r the
rest  o f  the  cl ass,  the  m axi m um  am oun t fo r i ncom e l oss tha t  cou l d  be  awarded  pe r cl a i m an t shou l d  be  ra i sed  to  $20 ,000 .

Furthe r,  g i ven  tha t  the  cl ass act i on  was to  con t i nue  aga i nst  the  non-se t t l i ng  de fendan t ,  and  the re  were  i den t i ca l  p roceed i ngs i n  Bri t i sh  Co l um b i a  and
Onta ri o ,  the  Court  o rde red  a  pe rm anen t stay o f  p roceed i ngs wi th  respect  to  the  On ta ri o  act i on .  T he  Court  found  tha t  the re  was no  i n j ust i ce  to  the
p l a i n t i f f  i n  o rde ri ng  a  stay o f  the  On ta ri o  act i on  g i ven  tha t  the  i den t i ca l  cl a i m  wou l d  p roceed  i n  Bri t i sh  Co l um b i a .  T he  Court  a l so  no ted  tha t  a
perm anen t stay o f  p roceed i ngs was warran ted  i n  the  ci rcum stances because  i t  pu ts the  onus on  the  p l a i n t i f f  to  resta rt  the  On ta ri o  act i on  i f  the
ci rcum stances necessi ta te  i t .  In  the  o rd i na ry course ,  a  stay o f  p roceed i ngs wou l d  m ean  tha t  the  non-se t t l i ng  de fendan t  wou l d  have  to  b ri ng  a  m ot i on  to
d i sm i ss the  On ta ri o  cl a i m , once  the  Bri t i sh  Co l um b i a  cl a i m  had  been  f i na l l y reso l ved .  T he  Court  sta ted  tha t  si nce  " the  se t t l em en t has l e f t  open  the  B.C.
p roceed i ngs aga i nst  Canderm  [ the  non-se t t l i ng  de fendan t ] ,  i t  i s approp ri a te  fo r the  P l a i n t i f f  to  bear the  onus o f  re -sta rt i ng  any fu tu re  p roceed i ngs i n
Onta ri o  and  no t  fo r Canderm  to  bear the  onus o f  f i na l l y end i ng  them  (pa ra .  40 )."

Fi na l l y,  the  non-se t t l i ng  de fendan t  sough t  a  "ba r o rde r"  wh i ch  wou l d  p rese rve  i ts p rocedura l  ri gh ts tha t  m i gh t  o the rwi se  be  l ost  once  the  se t t l i ng
de fendan ts were  ou t  o f  the  act i on .  Speci f i ca l l y,  the  non-se t t l i ng  de fendan t  and  the  p l a i n t i f f  wou l d  no t  be  en t i t l ed  to  fu l l  docum enta ry and  o ra l
d i scovery as they wou l d  be  i f  the  se t t l i ng  de fendan ts rem a i ned  i n  the  act i on .  Wh i l e  the  p l a i n t i f f  was a  pa rty to  the  se t t l em en t and  chose  to  fo rgo  these
ri gh ts as a  fea tu re  o f  the  se t t l em en t,  the  non-se t t l i ng  de fendan t  was no t  a  pa rty to  the  se t t l em en t and  wou l d  su ffe r an  i n j ust i ce  as a  resu l t  o f  i t .  T he
court  app l i ed  the  test  a rt i cu l a ted  by the  On ta ri o  Superi o r Court  o f  Just i ce  i n  On ta ri o  New Hom e Warran ty Prog ram  v Chevron ,  and  m ade  a  ba r o rde r
wh i ch  ca rved  ou t  the  non-se t t l i ng  de fendan t 's p rocedura l  ri gh ts i n  the  rem a i n i ng  act i on .

Overa l l ,  th i s deci si on  i s he l p fu l  i n  understand i ng  the  court 's ro l e  i n  approvi ng  se t t l em en ts under the  Cl ass Proceed i ngs Act  and  i ts l i m i ted  ab i l i ty to
ad j ust  se t t l em en t p roposa l s.  I t  fu rthe r h i gh l i gh ts the  com m i tm en t to  ach i evi ng  j ud i ci a l  e ff i ci ency and  p rocedura l  fa i rness vi s à  vi s non-se t t l i ng
de fendan ts.
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