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Competition Decision

Evi dence  o f  the  e ffect  o f  a l l eged  restri ct i ve  t rade  p ract i ces he l d  i nsu ff i ci en t  to  support  a l l ega t i ons be fo re  the  Com pet i t i on  T ri buna l
CarGurus,  Inc.  v.  Trader Corpora t i on,  2017  FCA 181

CarGurus unsuccessfu l l y appea l ed  a  deci si on  o f  the  Com pet i t i on  T ri buna l  re fusi ng  the i r l eave  to  b ri ng  an  app l i ca t i on  re l a t i ng  to  the  restri ct i ve  t rade
pract i ces o f  re fusa l  to  dea l ,  p ri ce  m a i n tenance  and  excl usi ve  dea l i ng  (CarGurus,  Inc.  v.  Trader Corpora t i on,  2016  CACT  15).

T he  h i sto ry o f  th i s p roceed i ng  re l a tes to  the  sa l e  o f  veh i cl es i n  a  d i g i ta l  worl d .  T he  Court  no ted  tha t  the re  a re  approxi m a te l y 10  busi nesses i n  Canada
o ffe ri ng  a  Di g i ta l  M arke tp l ace  fo r veh i cl es.  T he  Di g i ta l  M arke tp l aces typ i ca l l y i ncl ude  veh i cl e  l i st i ngs wi th  the  m ake ,  m ode l ,  yea r,  Veh i cl e  In fo rm at i on
Num ber,  m i l eage  and  p ri ce ,  as we l l  as pho tog raphs o f  the  veh i cl es.

T he  Responden t ,  T rader,  runs the  websi te  www.au to trader.ca ,  and  a l so  o ffe rs se rvi ces where  an  em p l oyee  wi l l  go  to  a  dea l e r to  take  pho tos and  ga the r
the  i n fo rm at i on  fo r a  l i st i ng .  T hese  l i st i ngs can  be  m ade  ava i l ab l e  to  o the r Di g i ta l  M arke tp l aces th rough  a  l i cenci ng  p rocess.

T rader had  ea rl i e r com m enced  a  copyri gh t  p roceed i ng  seeki ng  a  decl a ra t i on  o f  i n f ri ngem ent aga i nst  CarGurus fo r a t  l east  150 ,000  pho tog raphs.  T ha t
p roceed i ng  was found  to  be  successfu l  (Trader v.  CarGurus,  2017  ONSC 1841).

Af te r rem ovi ng  ove r one  m i l l i on  pho tog raphs ob ta i ned  f rom  crawl i ng  dea l e r websi tes,  CarGurus responded  by b ri ng i ng  the  be l ow app l i ca t i on  be fo re  the
Com pet i t i on  T ri buna l ,  a l l eg i ng  an t i com pet i t i ve  conduct ,  i ncl ud i ng  re fusi ng  to  l i cence  T rader's Veh i cl e  L i st i ngs to  CarGurus on  the  usua l  t rade  te rm s,
i nstruct i ng  th i rd  pa rt i es no t  to  dea l  wi th  CarGurus,  and  i m properl y asse rt i ng  copyri gh t .

On  the  evi dence  be fo re  the  Com pet i t i on  T ri buna l ,  i t  concl uded  tha t  i t  cou l d  no t  reasonab l y be l i eve  tha t  CarGurus m ay be  d i rect l y and  substan t i a l l y
a ffected  i n  i ts busi ness by T rader's conduct .  T he  T ri buna l  a l so  d i d  no t  f i nd  tha t  CarGurus was d i rect l y a ffected  by the  a l l eged  revi ewab l e  conduct  o f
T rader.

On  revi ew, the  Court  genera l l y found  tha t  CarGurus was seeki ng  to  rea rgue  the  facts o f  the  case ,  and  the  Court  decl i ned  to  do  so .  When  the  Court  d i d
d i scuss the  evi dence ,  i t  found  the  evi dence  wan t i ng .  As a  resu l t ,  the  Court  d i d  no t  f i nd  an  i ssue  was ra i sed  tha t  wou l d  j ust i fy i n te rfe ri ng  wi th  the
T ri buna l 's deci si on ,  and  the  appea l  was d i sm i ssed .

Industry Update

T he  Governm ent o f  Canada  has pub l i shed  the  Regu l a t i ons pu rsuan t  to  the  Canada-European  Comprehensi ve  Economi c and  Trade  Agreement
Imp l ementa t i on  Act,  i nd i ca t i ng  they wi l l  com e i n to  e ffect  on  Sep tem ber 21 ,  2017 .

By:  Chan ta l  Saunders,  Beverl ey M oore,  Adri an  J.  Howard ,  Ji l l i an  Brenner

Servi ces:  In te l l ectua l  Property,  Copyri gh t ,  L i censi ng ,  Pa ten ts,  T radem arks

Related Contacts & Expertise

Chantal Saunders

Partner

Ot ta wa

CSa u n d e rs@b l g .co m

6 1 3 .3 6 9 .4 7 8 3

Beverley Moore

ttp://decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/234423/index.d
ttp://www.ct-tc.gc.ca/CMFiles/CT-2016-003_Reasons%20for%20Order%20and%20Order%20dismissing%20an%20Application%20for%20Leave_41_66_10-14-2016_6133.pd
ttp://www.autotrader.ca
ttp://canlii.ca/t/h32j
https://www.blg.com/en/insights/2017/09/en/people/s/saunders-chanta
https://www.blg.com/en/insights/2017/09/en/people/m/moore-beverle
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-propert
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/copyrigh
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/licensin
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/patent
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/trademark
https://www.blg.com/en/insights/2017/09/en/people/s/saunders-chanta
ailto:CSaunders@blg.co
el:613.369.478


Related Experti se

I n t e l l e c t u a l  P ro p e rt y

Co p yri g h t

L i ce n si n g

P a t e n t s

T ra d e m a rks

Beverley Moore

Partner

Ot ta wa

BM o o re @b l g .co m

6 1 3 .3 6 9 .4 7 8 4

https://www.blg.com/en/insights/2017/09/en/people/m/moore-beverle
ailto:BMoore@blg.co
el:613.369.478
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-propert
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/copyrigh
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/licensin
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/patent
https://www.blg.com/en/insights/2017/09/en/services/practice-areas/intellectual-property/trademark



