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ARTICLE

Another visit to the ATM: CSA finalizes rules for At-the-Market equity programs
On June  4 ,  2020 ,  the  Canad i an  Securi t i es Adm i n i st ra to rs (CSA) approved  and  pub l i shed  am endm ents to  Na t i ona l  Instrum en t 44 ‑102  –  She l f
Di st ri bu t i ons (NI  44 ‑102) to  st ream l i ne  the  p rocess fo r a t‑ the ‑m arke t  (AT M ) equ i ty p rog ram s i n  Canada .  T he  am endm ents com e i n to  fo rce  August  31 ,
2020 ,  and  se rve  as a  we l com e change  fo r i ssuers l ooki ng  to  access cap i ta l  e ff i ci en t l y on  short  no t i ce ,  wh i l e  m anag i ng  vo l a t i l e  stock m arke ts.  Fo r i ssuers
navi ga t i ng  the  ongo i ng  COVID‑19  pandem i c,  the  adop t i on  o f  an  AT M  p rog ram  m ay be  especi a l l y use fu l  as a  cap i ta l  ra i si ng  too l ,  wi th  m ore
conven t i ona l  m e thods o f  f i nanci ng  cu rren t l y unava i l ab l e .

What you need to know:

T he  am endm ents rem ove  m any o f  the  restri ct i ons and  regu l a to ry bu rdens i m posed  on  i ssuers l aunch i ng  an  AT M  p rog ram .  M ost  no tab l y,  they wi l l :

e l i m i na te  the  cap  on  the  m axi m um  am oun t o f  cap i ta l  tha t  can  be  ra i sed  under an  AT M  p rog ram , wh i ch  was p revi ousl y l i m i ted  to  10  pe r cen t  o f  an
i ssuer’s m arke t  cap i ta l i za t i on  a t  the  t i m e  o f  l aunch i ng  the  AT M  p rog ram  (the  10% M arke t  Cap);

e l i m i na te  the  cap  on  the  aggrega te  num ber o f  secu ri t i es tha t  m ay be  d i st ri bu ted  under the  AT M  p rog ram  on  any t rad i ng  day,  wh i ch  was p revi ousl y
restri cted  to  25  pe r cen t  o f  the  i ssuer’s da i l y t rad i ng  vo l um e;

e l i m i na te  the  requ i rem en t to  ob ta i n  exem pt i ve  re l i e f  be fo re  l aunch i ng  an  AT M  p rog ram ;

stream l i ne  the  report i ng  requ i rem en ts to  a l l ow a l l  i ssuers to  report  d i st ri bu t i ons on  a  quarte rl y basi s on l y –  p rovi d i ng  va l uab l e  re l i e f  to  i ssuers who
cou l d  no t  sa t i sfy the  “h i gh l y l i qu i d  securi t i es” test  and  were  requ i red  to  report  on  a  m on th l y basi s;  and

bri ng  NI  44 ‑102  i n  l i ne  wi th  the  AT M  ru l es i n  p l ace  i n  the  Un i ted  Sta tes,  wh i ch  eases the  regu l a to ry bu rden  fo r cross‑ l i sted  i ssuers adop t i ng  a
cross‑border AT M  p rog ram .

Background

As descri bed  i n  ou r p revi ous a rt i cl e,  an  AT M  p rog ram  a l l ows i ssuers to  i ssue  t reasury securi t i es th rough  the  faci l i t i es o f  a  stock exchange  a t  va ri ab l e
m arke t  p ri ces,  i n  va ryi ng  am oun ts and  on  an  as‑needed  basi s.  In  con trast  to  m ore  conven t i ona l  underwri t ten  o ffe ri ngs,  the re  i s no  ob l i ga t i on  on  the  pa rt
o f  the  i ssuer to  i ssue  o r se l l  any securi t i es under the  AT M  p rog ram  once  i t  has been  i m p l em ented .  AT M  p rog ram s a re  an  e ffect i ve  cap i ta l -ra i si ng
a l te rna t i ve  fo r i ssuers i n  secto rs no rm a l l y cha racte ri zed  by cap i ta l ‑ i n tensi ve  p ro j ects (e .g . ,  m i n i ng ,  o i l  and  gas and  cannab i s),  where  conven t i ona l
m ethods o f  f i nanci ng  have  been  unava i l ab l e .

In  o rde r to  i m p l em ent an  AT M  p rog ram  p ri o r to  the  am endm ents,  an  i ssuer was requ i red  to  app l y to  the  securi t i es regu l a to rs fo r exem pt i ve  re l i e f  f rom
the  requ i rem en t to  physi ca l l y de l i ve r a  copy o f  the  p rospectus to  pu rchasers,  a l ong  wi th  the  wi thd rawa l  ri gh ts and  act i on  fo r non ‑de l i ve ry ri gh ts.  T h i s
was i n  add i t i on  to  o the r p rospectus fo rm  requ i rem en ts to  re f l ect  the  m echan i cs o f  AT M  p rog ram s. T he  am endm ents e l i m i na te  the  need  to  app l y fo r th i s
re l i e f ,  and  a l so  rem ove  the  m ost  bu rdensom e constra i n ts tha t  p revi ousl y app l i ed  to  AT M  p rog ram s under NI  44 ‑102 ,  as we l l  as the  cond i t i ons typ i ca l l y
i m posed  i n  exem pt i ve  re l i e f  o rde rs.

Already have an ATM program? Transition considerations.

Issuers wi th  an  exi st i ng  AT M  p rog ram  wi l l  be  en t i t l ed  to  re l y on  the  am endm ents wi thou t  havi ng  to  f i l e  an  am ended  base  she l f  p rospectus.  However,  i n
o rde r to  take  advan tage  o f  the  new am endm ents,  i ncl ud i ng  to  i ncrease  the  ove ra l l  si ze  o f  the  AT M  p rog ram  beyond  the  10% M arke t  Cap ,  i ssuers wi l l  be
requ i red  to  am end  (o r am end  and  resta te ) the i r cu rren t  AT M  p rospectus supp l em ents.  We no te  tha t  any such  am endm ents can  be  undertaken  wi thou t
regu l a to ry revi ew, m aki ng  the  p rocess fo r f i l i ng  the  new AT M  p rospectus supp l em ent re l a t i ve l y st ra i gh t fo rward .  In  add i t i on ,  an  i ssuer tha t  wan ts to  take
advan tage  o f  the  new am endm ents wi l l  be  requ i red  to  upda te  and  am end  i ts equ i ty d i st ri bu t i on  ag reem ent,  wh i ch  governs the  te rm s under wh i ch
securi t i es a re  so l d  i n to  the  m arke t  under the  AT M  p rog ram .

Want to learn more about ATM programs or the amendments?

I f  you  wan t  to  d i scuss whe the r an  AT M  p rog ram  i s ri gh t  fo r you ,  o r a l ready have  one  i n  p l ace  and  wan t  to  i m p l em ent any o f  the  am endm ents,  reach  ou t
to  any o f  the  key con tacts l i sted  be l ow   o r you r l awyer i n  BLG’s Cap i ta l  M arke ts Group.

By:  Cam eron  A.  M acDona l d,  Jonas Farovi tch

Servi ces:  Cap i ta l  M arke ts,  Corpora te  Fi nance,  Cannab i s & Psychede l i cs,  M i n i ng ,  Energy - Oi l  &  Gas

Key Contact

https://www.blg.com/en/insights/2020/06/en/insights/2020/04/welcome-to-the-cash-machine-the-rising-popularity-of-atms-in-canad
https://www.blg.com/en/insights/2020/06/en/services/practice-areas/capital-market
https://www.blg.com/en/insights/2020/06/en/people/m/macdonald-camero
https://www.blg.com/en/insights/2020/06/en/services/practice-areas/capital-market
https://www.blg.com/en/insights/2020/06/en/services/practice-areas/capital-markets/corporate-financ
https://www.blg.com/en/insights/2020/06/en/services/industries/health-care-life-sciences/cannabi
https://www.blg.com/en/insights/2020/06/en/services/industries/minin


Cameron A. MacDonald

Partner

To ro n to

CM a cDo n a l d @b l g .co m

4 1 6 .3 6 7 .6 2 4 0

https://www.blg.com/en/insights/2020/06/en/people/m/macdonald-camero
ailto:CMacDonald@blg.co
el:416.367.624



