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Parliament Looks To Enhance Shareholder Democracy And Gender Diversity
Disclosure

On Sep tem ber 28 ,  2016 ,  the  Canad i an  pa rl i am en t tab l ed  B i l l  C-25  ("B i l l " ) fo r f i rst  read i ng  wh i ch  p roposes am endm ents to  the  Canada  Busi ness
Corpora t i ons Act ("CBCA" ).  Of  pa rt i cu l a r i n te rest  to  report i ng  i ssuers i nco rpo ra ted  under the  CBCA a re  am endm ents requ i ri ng :  (1 ) changes to  vo t i ng  on
the  e l ect i on  o f  d i recto rs;  and  (2 ) the  d i scl osu re  o f  gender d i ve rsi ty am ong  i ts d i recto rs and  sen i o r m anagers.

1. Director Election Amendments

T he  B i l l  p rovi des fo r am endm ents wi th  respect  to  the  p rocess fo r the  e l ect i on  o f  d i recto rs wi th  the  reported  a i m  to  enhance  shareho l de r dem ocracy and
part i ci pa t i on  fo r pub l i c i ssuers i nco rpo ra ted  under the  CBCA. T he  am endm ents a re  as fo l l ows:

M a j o ri ty Vo t i ng  i n  Uncon tested  Di recto r E l ect i ons — T he  CBCA (and  app l i cab l e  Canad i an  securi t i es l aws) cu rren t l y p rovi des fo r a  p l u ra l i ty vo t i ng
reg i m e , m ean i ng  shareho l de rs can  e i the r vo te  " fo r"  a  d i recto r nom i nee  o r "wi thho l d "  support  fo r such  nom i nee .  In  uncon tested  e l ect i ons,  a  p l u ra l i ty
vo t i ng  reg i m e  pe rm i ts a  d i recto r to  be  e l ected  to  the  board  even  i f  they a t ta i n  l ess than  ha l f  o f  the  support  o f  sha reho l de rs.  In  o the r words,  under
the  cu rren t  f ram ework o f  the  CBCA, a  nom i nee  i n  an  uncon tested  e l ect i on  can  se rve  as a  d i recto r wi th  a  si ng l e  vo te  " fo r"  and  i rrespect i ve  o f  the
num ber o f  vo tes "wi thhe l d " .  T he  B i l l  i s p roposi ng  a  m a j o ri ty vo t i ng  requ i rem en t wh i ch  wou l d  requ i re  a  nom i nee ,  i n  an  uncon tested  e l ect i on ,  to
ob ta i n  the  m a j o ri ty support  o f  the  shareho l de rs.  M a j o ri ty vo t i ng  he l ps to  ensure  tha t  sha reho l de rs as a  co l l ect i ve  have  a  g rea te r say i n  board
com posi t i on  and  p reven ts "zom b i e  d i recto rs"  — d i recto rs tha t  fa i l  to  ach i eve  the  m a j o ri ty support  o f  sha reho l de rs ye t  rem a i n  wi th  co rpo ra te  boards
— from  be i ng  e l ected .  T he  B i l l  pu rpo rts to  o ffe r sha reho l de rs the  opportun i ty to  vo te  "aga i nst"  d i recto rs,  however th i s power i s no t  exp ressl y sta ted
i n  the  cu rren t  d ra f t  o f  the  B i l l .

Annua l  Di recto r E l ect i ons — T he  CBCA cu rren t l y a l l ows d i recto rs to  be  e l ected  fo r up  to  a  th ree -year te rm  (i .e .  a  te rm  no  l a te r than  the  th i rd  annua l
m ee t i ng  o f  sha reho l de rs fo l l owi ng  the i r e l ect i on ).  T he  B i l l  i s p roposi ng  tha t  d i recto rs be  e l ected  fo r up  to  a  m axi m um  o f  a  one-year te rm . T h i s
change  i s based  on  the  p rem i se  tha t  annua l  e l ect i ons o f  d i recto rs be t te r engage  shareho l de rs by requ i ri ng  them  to  eva l ua te  the  pe rfo rm ance  o f
d i recto rs on  a  yearl y basi s.

Ind i vi dua l  ve rsus S l a te  Di recto r E l ect i ons — T he  CBCA cu rren t l y a l l ows fo r d i recto rs o f  pub l i c i ssuers to  be  e l ected  by sl a te  vo t i ng  (i .e .  e l ect i ng
d i recto rs as a  g roup).  T he  B i l l  i s p roposi ng  tha t  d i recto r nom i nees wi l l  have  to  be  e l ected  i nd i vi dua l l y,  m ean i ng  sl a te  vo t i ng  wi l l  no  l onger be
ava i l ab l e .  Ind i vi dua l  vo t i ng  em powers shareho l de rs to  exp ress the i r d i sapprova l  wi th  a  pa rt i cu l a r d i recto r by wi thho l d i ng  support  fo r tha t  d i recto r,
whereas a  sl a te  vo t i ng  reg i m e  wou l d  o f ten  sh i e l d  i nd i vi dua l  d i recto rs f rom  such  scru t i ny.

T he  co rpo ra te  governance  am endm ents p roposed  by the  B i l l  wi l l  he l p  to  b ri ng  the  CBCA substan t i a l l y i n  l i ne  wi th  the  Toron to  Stock Exchange
(T SX) com pany ru l es.  Pub l i c i ssuers l i sted  on  the  T SX have  been  requ i red  to  ho l d  annua l  e l ect i ons and  conduct  i nd i vi dua l  vo t i ng  fo r d i recto rs si nce
Decem ber 31 ,  2012 .  Fu rthe r,  pub l i c i ssuers l i sted  on  the  T SX (excep t  m a j o ri ty-con tro l l ed  i ssuers) have  been  requ i red  to  adop t  a  m a j o ri ty vo t i ng  reg i m e
si nce  June  30 ,  2014 ,  wi th  one  i m portan t  excep t i on  — T SX com pany ru l es pe rm i t  the  board  to  re j ect  the  resi gna t i on  o f  an  i ncum ben t d i recto r wi th i n  90
days o f  fa i l i ng  to  ob ta i n  m a j o ri ty support ,  i f  "excep t i ona l  ci rcum stances"  warran t  tha t  pe rson 's con t i nua t i on  on  the  board .  T he  am endm ents to  the  CBCA
are  no t  too l ed  wi th  a  si m i l a r excep t i on ;  the re fo re ,  i ncum ben t and  p rospect i ve  d i recto rs o f  pub l i c i ssuers opera t i ng  under the  CBCA wi l l  need  to  be  su re
to  a t ta i n  m a j o ri ty support  f rom  shareho l de rs i n  uncon tested  e l ect i ons.

2. Gender Diversity Disclosure Amendments

T he  B i l l  p roposes to  am end  the  CBCA to  requ i re  pub l i c com pan i es to  d i scl ose  to  the i r sha reho l de rs,  fo r eve ry annua l  m ee t i ng ,  i n fo rm at i on  regard i ng
the  gender com posi t i on  o f  the  com pany's board  o f  d i recto rs and  sen i o r m anagem ent.  Add i t i ona l l y,  pub l i c com pan i es opera t i ng  under the  CBCA wi l l
a l so  be  requ i red  to  d i scl ose  the i r d i ve rsi ty po l i ci es to  sha reho l de rs o r,  a l te rna t i ve l y,  exp l a i n  why no  such  po l i ci es have  been  i m p l em ented .

T he  p roposed  am endm ents re l a ted  to  gender d i ve rsi ty d i scl osu re  wi l l  b ri ng  the  CBCA i n  l i ne  wi th  Canad i an  securi t i es regu l a t i ons i n  p l ace  i n  m ost
j u ri sd i ct i ons o f  Canada .  Na t i ona l  Instrum en t 58 -101  Di scl osu re  o f  Corpora te  Governance  Pract i ces requ i res non-ven tu re  pub l i c i ssuers i n  M an i toba ,  New
Brunswi ck,  Newfound l and  and  Labrador,  Northwest  Te rri to ri es,  Nova  Sco t i a ,  Nunavu t ,  On ta ri o ,  Québec,  Saska tchewan  and  Yukon ,  to  d i scl ose
i n fo rm at i on  pe rta i n i ng  to  gender d i ve rsi ty on  the  board  o f  d i recto rs and  i n  sen i o r m anagem ent.

In  fact ,  the  Canad i an  Securi t i es Adm i n i st ra to rs (CSA) recen t l y pub l i shed  M u l t i l a te ra l  S ta ff  No t i ce  58 -308  Sta f f  Revi ew  o f  Women on  Boards i n
Execu t i ve  Off i ce r Posi t i ons,  wh i ch  sam p l es gender d i ve rsi ty da ta  f rom  the  d i scl osu re  o f  677  pub l i c i ssuers wi th  yea r-ends be tween  Decem ber 31 ,  2015
and  M arch  31 ,  2016 ,  and  com pares i t  to  the  p revi ous year's d i scl osu re  o f  722  pub l i c i ssuers havi ng  year-ends be tween  Decem ber 31 ,  2014  and  M arch
31 ,  2015 .  An  ove rvi ew o f  the  f i nd i ngs i s as fo l l ows:

Num ber o f  Wom en on  Boards — M ore  wom en have  se rved  on  the  boards o f  pub l i c i ssuers th i s yea r than  l ast  yea r.  Speci f i ca l l y,  12% o f  to ta l  board
sea ts were  occup i ed  by wom en th i s yea r,  up  f rom  11% l ast  yea r.

Po l i ci es on  Nom i na t i ng  Wom en to  Boards — 21% o f  pub l i c i ssuers th i s yea r i m p l em ented  po l i ci es wh i ch  i den t i fy and  nom i na te  wom en to  the i r
boards,  up  f rom  15% l ast  yea r.

Ta rge ts fo r Wom en on  Boards — 9% o f  pub l i c i ssuers th i s yea r crea ted  ta rge ts fo r the  num ber o f  wom en they wan ted  to  have  se rve  on  the  board ,  up
from  7% l ast  yea r.

Gender Di ve rsi ty as pa rt  o f  the  Board  Nom i na t i on  Process — 66% o f  pub l i c i ssuers th i s yea r d i scl osed  tha t  they consi de red  gender d i ve rsi ty as pa rt
o f  the  i den t i f i ca t i on  and  nom i na t i ng  p rocess fo r p rospect i ve  board  m em bers,  up  f rom  60% l ast  yea r.

Te rm  L i m i ts fo r Di recto rs — 20% o f  pub l i c i ssuers th i s yea r se t  te rm  l i m i ts fo r d i recto rs,  up  f rom  19% l ast  yea r.

Num ber o f  Wom en i n  Execu t i ve  Posi t i ons — T he  num ber o f  wom en assum i ng  posi t i ons as execu t i ve  o ff i ce rs has rem a i ned  the  sam e; bu t  58% o f
pub l i c i ssuers th i s yea r d i scl osed  tha t  the  rep resen ta t i on  o f  wom en i n  execu t i ve  posi t i ons i s som eth i ng  they consi de r when  h i ri ng ,  up  f rom  53% l ast
year.

We expect  th i s t rend  i n  i ncreased  gender d i ve rsi ty to  con t i nue  as m ore  j u ri sd i ct i ons adop t  app l i cab l e  ru l es and  l eg i sl a t i ve  am endm ents a re
i m p l em ented  to  d raw a t ten t i on  to  th i s i m portan t  i ssue .
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T he  B i l l  i s on l y i n  f i rst  read i ng  and  i s rece i vi ng  a  substan t i a l  am oun t o f  pub l i c a t ten t i on .  I t  wi l l  be  i n te rest i ng  to  see  whe the r the  B i l l  rem a i ns
substan t i a l l y as i n i t i a l l y p roposed  o r i f  changes a re  m ade  i n  response  to  pub l i c scru t i ny.

I f  you  wou l d  l i ke  to  ob ta i n  a  copy o f  the  B i l l ,  o r wi sh  to  d i scuss the  p roposed  am endm ents,  p l ease  reach  ou t  to  the  au tho rs o r you r usua l  BLG l awyer.
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