
May 19, 2017

ARTICLE

Québec Court of Appeal Rejects Several Aspects of Pan-Canadian Securities Regime
On M ay 10 ,  2017 ,  the  Québec Court  o f  Appea l  (the  "Court  o f  Appea l " ) ru l ed  tha t  the  p l an  to  i m p l em ent a  new regu l a to ry reg i m e  fo r a  pan-Canad i an
securi t i es reg i m e  i s unconst i tu t i ona l  i n  severa l  respects.  T he  deci si on  was i n  response  to  a  re fe rence  f rom  the  governm ent o f  Québec who  took i ssue
wi th  the  const i tu t i ona l i ty o f  the  p roposed  reg i m e .

Background

In  a  l andm ark ru l i ng  i n  2011 ,  the  Suprem e Court  o f  Canada  acknowl edged  tha t  ce rta i n  aspects o f  secu ri t i es regu l a t i on  ra i sed  va l i d  na t i ona l  concerns
bu t  re j ected  the  federa l  governm ent 's cl a i m  to  const i tu t i ona l  au tho ri ty to  d i sp l ace  day-to -day p rovi nci a l  regu l a t i on  o f  the  securi t i es i ndustry.

In  Sep tem ber 2014 ,  the  federa l  governm ent and  the  governm ents o f  On ta ri o ,  Bri t i sh  Co l um b i a ,  Saska tchewan  and  New Brunswi ck announced  tha t  they
si gned  a  m em orandum  o f  ag reem ent (the  "M OA" ) fo rm a l i zi ng  the  te rm s o f  a  Coopera t i ve  Cap i ta l  M arke ts Regu l a to ry System . See  ou r p ri o r bu l l e t i n  on
the  p roposed  reg i m e . S i nce  then ,  the  governm ents o f  Pri nce  Edward  Isl and  and  the  Yukon  have  en te red  i n to  the  M OA. T he  governm ent o f  Québec d i d
no t  en te r i n to  the  M OA.

Pursuan t  to  the  M OA, a  Cap i ta l  M arke ts Regu l a to ry Au tho ri ty (the  "CM RA" ) wou l d  adm i n i ste r bo th  the  federa l  and  p rovi nci a l  secu ri t i es acts and  wou l d
act  i n  acco rdance  wi th  a  si ng l e  se t  o f  regu l a t i ons.

T he  un i fo rm  Provi nci a l  Cap i ta l  Marke ts Act (the  "Un i fo rm  Act" ),  wh i ch  wou l d  be  enacted  by each  pa rt i ci pa t i ng  p rovi nce  and  wou l d  rep l ace  exi st i ng
p rovi nci a l  secu ri t i es l eg i sl a t i on ,  pu rpo rts to  ha rm on i ze  the  approaches taken  by the  va ri ous si gna to ry p rovi nces.  T he  com p l em enta ry federa l  Cap i ta l
Marke ts Stab i l i ty Act (the  "CM SA" ) addresses those  a reas under federa l  j u ri sd i ct i on ,  equ i pp i ng  the  CM RA wi th  na t i ona l  da ta  co l l ect i on  powers to
m on i to r act i vi ty i n  cap i ta l  m arke ts and  p rovi d i ng  the  CM RA wi th  the  requ i si te  too l s to  m anage  system i c ri sk re l a ted  to  cap i ta l  m arke ts on  a  na t i ona l
basi s.

Bo th  the  Un i fo rm  Act  and  the  CM SA em power the  CM RA to  m ake  regu l a t i ons.  A t  the  head  o f  th i s p roposed  reg i m e  si ts a  Counci l  o f  M i n i ste rs tha t  wou l d
supervi se  the  CM RA and  approve  any regu l a t i ons adop ted  under the  Un i fo rm  Act  and  the  CM SA. T he  Counci l  o f  M i n i ste rs consi sts o f  the  federa l
m i n i ste r o f  f i nance  and  the  m i n i ste r responsi b l e  fo r cap i ta l  m arke ts regu l a t i on  f rom  each  pa rt i ci pa t i ng  p rovi nce  o r te rri to ry.

T he  l eg i sl a t i on  estab l i sh i ng  the  CM RA has no t  ye t  been  pub l i shed .

Issues & Analysis

On Ju l y 15 ,  2015 ,  the  governm ent o f  Québec re fe rred  two  quest i ons to  the  Court  o f  Appea l  regard i ng  the  const i tu t i ona l  va l i d i ty o f  ce rta i n  aspects o f  the
p roposed  reg i m e :

1.  Does the  Const i tu t i on  o f  Canada  au tho ri ze  the  i m p l em enta t i on  o f  pan-Canad i an  securi t i es regu l a t i on  under the  au tho ri ty o f  a  si ng l e  regu l a to r,
acco rd i ng  to  the  m ode l  estab l i shed  by the  m ost  recen t  pub l i ca t i on  o f  the  M OA?

2. Does the  m ost  recen t  ve rsi on  o f  the  d ra f t  o f  the  CM SA exceed  the  au tho ri ty o f  the  Parl i am en t o f  Canada  ove r the  genera l  b ranch  o f  the  t rade  and
com m erce  power under subsect i on  91 (2 ) o f  the  Const i tu t i on  Act ,  1867?

Constitutionality of Proposed Regime

On the  f i rst  quest i on ,  the  m a j o ri ty o f  the  Court  o f  Appea l  concl uded  tha t  the  p roposed  regu l a to ry reg i m e  fo r Canad i an  cap i ta l  m arke ts was
unconst i tu t i ona l  fo r seve ra l  reasons.

Fi rst ,  the  m echan i sm  fo r am end i ng  the  Un i fo rm  Act  wou l d  sub j ect  the  p rovi nci a l  l eg i sl a t i ve  j u ri sd i ct i on  to  the  approva l  o f  an  exte rna l  en t i ty,  wh i ch  i s
unconst i tu t i ona l .  By de l ega t i ng  l eg i sl a t i ve  powers to  the  Counci l  o f  M i n i ste rs,  i t  i m poses a  l i m i t  on  the  pa rl i am en ta ry sovere i gn ty o f  the  pa rt i ci pa t i ng
p rovi nces.  T he  m a j o ri ty sum m ari zed  i ts reasons as fo l l ows:

"T he  m echan i sm  fo r am end i ng  the  Un i fo rm  Act  se t  ou t  under the  Reg i m e fe t te rs the  pa rl i am en ta ry sovere i gn ty o f  the  pa rt i ci pa t i ng  p rovi nces and  i s
consequen t l y unconst i tu t i ona l .  I t  sub j ects the  p rovi nce 's l eg i sl a t i ve  j u ri sd i ct i on  to  the  approva l  o f  an  exte rna l  en t i ty (the  Counci l  o f  M i n i ste rs),  wh i ch  i s
i m perm i ssi b l e ."

In  the  m a j o ri ty's vi ew, the  p roposed  reg i m e  a i m s to  se t  asi de  th i s fundam enta l  p ri nci p l e  by em poweri ng  the  Counci l  o f  M i n i ste rs to  d i cta te  am endm ents
to  the  Un i fo rm  Act  to  re l uctan t  pa rt i ci pa t i ng  p rovi nces.

Second ,  the  m a j o ri ty st ressed  tha t  the  vo t i ng  m echan i sm  o f  the  Counci l  o f  M i n i ste rs a l so  underm i nes the  const i tu t i ona l i ty o f  the  p roposed  reg i m e
because  i t  wou l d  a l l ow ce rta i n  p rovi nces to  exe rci se  a  ve to  ove r federa l  i n i t i a t i ves tha t  seek to  guard  aga i nst  system i c ri sks re l a ted  to  cap i ta l  m arke ts.
Accord i ng  to  the  m a j o ri ty,  th i s ve to  ri gh t  o f  the  pa rt i ci pa t i ng  p rovi nces i s i rreconci l ab l e  wi th  the  p ri nci p l e  o f  fede ra l i sm  and  wou l d  render the  CM SA
unconst i tu t i ona l .

Constitutionality of CMSA
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On the  second  quest i on ,  the  m a j o ri ty concl uded  tha t  the  m ost  recen t  ve rsi on  o f  the  CM SA does no t  fa l l  beyond  the  j u ri sd i ct i on  o f  the  Parl i am en t o f
Canada  under Subsect i on  91  (2 ) o f  the  Const i tu t i on  Act ,  1867.  T h i s quest i on  was speci f i ca l l y focused  on  the  const i tu t i ona l  va l i d i ty o f  the  CM SA,
i ndependen t l y o f  the  p roposed  reg i m e  as a  who l e .

To  assess whe the r the  CM SA fa l l s under the  federa l  head  o f  power ove r the  genera l  t rade  and  com m erce  b ranch ,  the  m a j o ri ty app l i ed  the  two-part  test
sta ted  by the  Suprem e Court  o f  Canada  i n  Genera l  Mo to rs.  A f te r taki ng  i n to  accoun t  the  sta ted  pu rposes o f  the  CM SA, the  m a j o ri ty he l d  tha t  the  p i th
and  substance  o f  the  CM SA was to  p rom ote  the  stab i l i ty o f  the  Canad i an  econom y by m anag i ng  system i c ri sks re l a ted  to  cap i ta l  m arke ts havi ng  the
po ten t i a l  to  have  m ate ri a l  adverse  e ffects on  the  Canad i an  econom y.  As such ,  the  m a j o ri ty concl uded  tha t  the  p i th  and  substance  o f  the  CM SA fa l l s
wi th i n  the  au tho ri ty o f  the  Parl i am en t.

However,  no twi thstand i ng  the  va l i d i ty o f  the  CM SA, the  l eg i sl a t i on  was ta i n ted  by the  p rovi si ons re l a t i ng  to  the  Counci l  o f  M i n i ste rs wh i ch  the  Court  o f
Appea l  found  to  be  unconst i tu t i ona l .  Accord i ng l y,  the  m a j o ri ty concl uded  tha t ,  un l ess these  p rovi si ons a re  rem oved ,  the  CM SA shou l d  be  consi de red
unconst i tu t i ona l  as a  who l e .

Justice Schrager

Just i ce  Schrager wro te  a  separa te  op i n i on  and  concl uded  tha t  the  CM SA was const i tu t i ona l l y va l i d .  However,  he  cou l d  no t  ru l e  one  way o r the  o the r
regard i ng  the  Un i fo rm  Act  absen t  l eg i sl a t i on  estab l i sh i ng  the  CM RA.  Just i ce  Schrager a l so  decl i ned  to  answer the  quest i on  o f  whe the r the  p roposed
reg i m e wou l d  be  const i tu t i ona l  as a  who l e  and  he l d  tha t  the  const i tu t i ona l  va l i d i ty o f  the  M OA cou l d  no t  be  sub j ect  to  j ud i ci a l  scru t i ny on  the
re fe rence .

Conclusion

On Ju l y 22 ,  2016 ,  i t  was announced  tha t  the  si ng l e  securi t i es regu l a t i on  system  wou l d  be  opera t i ona l  i n  2018 .  T he  deci si on  o f  the  Court  o f  Appea l
m ay push  back th i s t i m e l i ne  as the  federa l  governm ent exam i nes i ts op t i ons.

One  l i ke l y op t i on  i s fo r the  federa l  governm ent to  seek the  op i n i on  o f  the  Suprem e Court  o f  Canada  on  the  p roposed  new regu l a to ry reg i m e  e i the r
th rough  an  appea l  o f  the  deci si on  o f  the  Court  o f  Appea l  o r by a  separa te  re fe rence  to  the  Suprem e Court  o f  Canada .  T he  deci si on  o f  the  Suprem e
Court  o f  Canada  wou l d  take  p recedence  ove r tha t  o f  the  Court  o f  Appea l  shou l d  th i s happen .

Ano the r op t i on  i s to  m ove  fo rward  wi th  the  i m p l em enta t i on  o f  the  p roposed  new regu l a to ry reg i m e  and  address the  governance  ro l e  o f  the  Counci l  o f
M i n i ste rs to  accom m odate  the  Court 's concerns.

E i the r way,  the  pa th  fo rward  p rom i ses to  be  extrao rd i na ri l y cha l l eng i ng  as the  l eg i sl a t i on  i m p l em ent i ng  the  new regu l a to ry reg i m e  has ye t  to  be
i n troduced .

Renvo i  re l a t i f  à  l a  rég l emen ta t i on  pancanad i enne  des va l eu rs mob i l i è res, 2017  QCCA 756 .
Refe rence  re  Securi t i es Act [2011 ]  3  S.C.R. 837 .  See  ou r p ri o r bu l l e t i n  d i scussi ng  the  i m p l i ca t i ons o f  th i s deci si on .
Supra  no te  1 ,  pa r.  55 .
Supra  no te  1 ,  pa r.  65 .

 Supra  no te  1 ,  pa r.  105 .
Genera l  Mo to rs o f  Canada  L td .  v.  Ci ty Na t i ona l  Leasi ng,  [1989 ]  1  S.C.R. 641 .
Supra  no te  1 ,  pa r.  128 .
Supra  no te  1 ,  pa r.  138 .
Supra  no te  1 ,  pa r.  146 .
Supra  no te  1 ,  pa r.  210 .
Supra  no te  1 ,  pa r.  174 .
See  ou r p ri o r bu l l e t i n.

By:  Ken t  Ku fe l d t,  M e l i nda  Park,  Ph i l i ppe  Tard i f

Se rvi ces:  Cap i ta l  M arke ts
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