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ARTICLE

The Alberta Court of Appeal adopts a Pragmatic Approach to the Rules of Court Drop
Dead Rule

In  February 2019 ,  the  A l be rta  Court  o f  Appea l  re l eased  th ree  deci si ons on  the  Drop  Dead  Ru l e :Del ve r v Gl adue,  2019  ABCA 54  [Del ve r] ,Th i essen  v
Corb i e l l ,  2019  ABCA 56  [Th i essen ] ,  and  Roman Ca tho l i c B i shop  o f  the  Di ocese  o f  Ca l ga ry v Schuste r,  2019  ABCA 64  [Schuste r] .  T h i s a rt i cl e  d i scusses
the  th ree  deci si ons and  the  A l be rta  Court  o f  Appea l 's approach  to  the  Drop  Dead  Ru l e ,  wh i ch  re f l ects the  rea l i ty tha t  e ffo rts to  advance  an  act i on
wi thou t  m ean i ng fu l  ou tcom es a re  un l i ke l y to  be  successfu l  i n  de fend i ng  aga i nst  a  Drop  Dead  Ru l e  app l i ca t i on .

Background

Ci vi l  p l a i n t i f fs i n  A l be rta  who  do  no t  p rosecu te  the i r act i ons i n  a  t i m e l y m anner ri sk l osi ng  the i r cl a i m s en t i re l y.  T he  Al berta  Ru l es o f  Court  has two
pri m ary Ru l es dea l i ng  wi th  de l ay:  Ru l e  4 .31  (the  "Genera l  De l ay Ru l e" ) and  Ru l e  4 .33  (the  "Drop  Dead  Ru l e" ),  ava i l ab l e  he re .  T he  Genera l  De l ay Ru l e
exam i nes a l l  o f  the  a l l eged  de l ay tha t  has occu rred  i n  the  l i fe  o f  an  act i on  and  g ran ts the  Court  b road  d i scre t i ona ry powers to  dea l  wi th  any de l ay.  T he
Drop  Dead  Ru l e  i s na rrower and  the  power i s no t  d i scre t i ona ry.  T he  Drop  Dead  Ru l e  speci f i ca l l y exam i nes the  th ree  years p reced i ng  a  g i ven  Drop  Dead
Ru l e  app l i ca t i on  and ,  i f  the re  has been  no  "si gn i f i can t  advance"  i n  the  act i on ,  the  Court  m ust  d i sm i ss the  act i on .  Di sm i ssa l  m ust  fo l l ow un l ess the
act i on  had  been  stayed  o r ad j ou rned ,  the  de l ay was p rovi ded  fo r i n  a  l i t i ga t i on  p l an ,  o r p roceed i ngs have  been  taken  si nce  the  de l ay and  the  Court
f i nds tha t  those  p roceed i ngs warran t  the  act i on  con t i nu i ng  (Ru l e  4 .33 (2 )).

T he  Funct i ona l  Test

T he  Court  o f  Appea l  rea ff i rm ed  tha t  the  co rrect  test  i n  consi de ri ng  the  Drop  Dead  Ru l e  i s the  " funct i ona l  test . "  T he  funct i ona l  test  asks whe the r any step
i n  the  p reced i ng  th ree  years actua l l y m oved  the  l awsu i t  fo rward  i n  a  m ean i ng fu l  way.  T here fo re  one  m ust  exam i ne ,  " the  who l e  p i ctu re  o f  wha t
t ransp i red  i n  the  th ree -year pe ri od ,  f ram ed  by the  rea l  i ssues i n  d i spu te ,  and  vi ewed  th rough  a  l ens t ra i ned  on  a  qua l i ta t i ve  assessm ent.  T h i s
necessari l y i nvo l ves assessi ng  va ri ous facto rs i ncl ud i ng  the  na tu re ,  va l ue  and  qua l i ty,  genu i neness,  t i m i ng ,  and  i n  ce rta i n  ci rcum stances,  the  ou tcom e
of wha t  occu rred ."1

Del ve r v Gl adue,  2019  ABCA 54

In  Del ve r,  case  ava i l ab l e  he re ,  the  p l a i n t i f f  was i n j u red  i n  a  m o to r veh i cl e  acci den t  i n  Ju l y 2008 .  She  com m enced  he r act i on  i n  Ju l y 2010 .  In  M ay
2016 ,  and  fo l l owi ng  exam i na t i ons fo r d i scovery,  the  de fendan ts b rough t  an  app l i ca t i on  pu rsuan t  to  the  Drop  Dead  Ru l e .  In  the  p reced i ng  th ree  years,
the  p l a i n t i f f  a t tem pted  to  coo rd i na te  a  t ri a l  o f  an  i ssue  and  fo rm a l l y i nd i ca ted  a  wi l l i ngness to  se t t l e  the  cl a i m  fo r a  speci f i ed  sum . T he  a t tem pt to
coord i na te  the  t ri a l  o f  an  i ssue  and  the  se t t l em en t were  re j ected  by the  m aste r i n  cham bers.  T he  m aste r found  no  si gn i f i can t  advancem ent o f  the  cl a i m
and  d i sm i ssed  the  act i on .  On  appea l ,  the  cham bers j udge  found  tha t  e i the r e ffo rt  cou l d  have  been  successfu l  and  wou l d  have  advanced  the  l i t i ga t i on .

On  fu rthe r appea l ,  a  m a j o ri ty o f  the  Court  o f  Appea l  a l l owed  the  de fendan t 's appea l  and  d i sm i ssed  the  act i on .  T he  po i n t  o f  d i sag reem ent am ong  the
j udges re l a ted  to  whe the r the  p l a i n t i f f 's e ffo rts were  su ff i ci en t  to  si gn i f i can t l y advance  the  act i on .  T he  m a j o ri ty no ted  tha t  wh i l e  unsuccessfu l  se t t l em en t
a t tem pts have  const i tu ted  a  si gn i f i can t  advance  i n  an  act i on  where  new i n fo rm at i on  was p rovi ded  tha t  na rrowed  the  i ssues fo r t ri a l ,  they he l d  tha t  the
test  i s whe the r the  e ffo rts d i d  si gn i f i can t l y advance  the  act i on  and  no t  whe the r the  e ffo rts cou l d  have  advanced  the  act i on .  In  th i s case ,  the
unsuccessfu l  se t t l em en t o ffe r d i d  no t  p rovi de  new i n fo rm at i on  to  na rrow i ssues and  d i d  no t  const i tu te  a  si gn i f i can t  advance .  I t  was i m m ate ri a l  whe the r
such  e ffo rts cou l d  have  advanced  the  act i on .

Th i essen  v Corb i e l l,2019  ABCA 56

In  Th i essen ,  case  ava i l ab l e  he re ,  the  p l a i n t i f f  was i nvo l ved  i n  two  m oto r veh i cl e  acci den ts i n  2007  and  i n i t i a ted  two  separa te  act i ons,  the  f i rst
com m enci ng  i n  January 2009  and  the  second  i n  Apri l  2009 .  On  August  11 ,  2017 ,  the  two  de fendan ts app l i ed  to  have  the  p l a i n t i f f 's cl a i m s d i sm i ssed  i n
accordance  wi th  the  Drop  Dead  Ru l e .  In  the  p reced i ng  th ree  years,  the  two  de fendan ts had  app l i ed  fo r an  o rde r d i rect i ng  a  si ng l e  t ri a l  to  de te rm i ne
dam ages and  the  pa rt i es had  a l l  ag reed  to  a t tend  m ed i a t i on .  T he  m ed i a t i on  never occu rred .  T he  app l i ca t i on  by the  two  de fendan ts regard i ng  the  t ri a l
was ad j ou rned  si ne  d i e  i n  o rde r to  be  reso l ved  by a  consen t  o rde r bu t  the  consen t  o rde r was never ag reed  to  i n  fo rm  and  never en te red .

Upon  the  Drop  Dead  Ru l e  app l i ca t i on ,  the  m aste r found  tha t  the  a t tem pted  conso l i da t i on  and  a t tem pted  m ed i a t i on  had  no  e ffect  on  e i the r o f  the
act i ons and  the  p l a i n t i f f 's cl a i m s were  d i sm i ssed .  On  appea l ,  the  cham bers j udge  found  tha t  the  pa rt i es'  e ffo rts to  conso l i da te  the  act i ons d i d
si gn i f i can t l y advance  the  act i ons.  On  fu rthe r appea l ,  a  unan i m ous Court  o f  Appea l  found  tha t  they d i d  no t .  T he  Court  o f  Appea l  he l d  tha t  ne i the r
a t tem pt se rved  to  na rrow the  i ssues,  com p l e te  the  d i scovery o f  docum ents and  i n fo rm at i on ,  o r cl a ri fy the  posi t i ons o f  the  pa rt i es,  the  type  o f  act i vi t i es
sa i d  to  com pri se  'si gn i f i can t  advances. '  T he  unan i m ous deci si on  i n  Th i essen  was consi sten t  wi th  the  deci si on  and  reasons o f  the  m a j o ri ty i n  Del ve r.

Roman Ca tho l i c B i shop  o f  the  Di ocese  o f  Ca l ga ry v Schuste r,  2019  ABCA 64

In  Schuste r,  ava i l ab l e  he re ,  the  p l a i n t i f f  b rough t  an  act i on  aga i nst  a  l awyer and  o the r pa rt i es fo r b reach  o f  f i duci a ry du ty,  b reach  o f  con tract ,  and
neg l i gence .  T he  act i on  was com m enced  on  June  8 ,  2012 .  On  Ju l y 13 ,  2016 ,  the  p l a i n t i f f  f i l ed  an  app l i ca t i on  to  am end  i ts sta tem en t o f  cl a i m  and  fo r
sum m ary j udgm ent aga i nst  the  l awyer.  A t  tha t  po i n t ,  the  o the r de fendan ts had  been  re l eased  f rom  the  act i on .  T he  sum m ary j udgm ent app l i ca t i on
re l a ted  on l y to  the  b reach  o f  f i duci a ry du ty,  and  no t  the  en t i re  act i on .  T he  l awyer app l i ed  to  have  the  cl a i m  d i sm i ssed  under the  Drop  Dead  Ru l e .  In
the  p reced i ng  th ree  years,  the  p l a i n t i f f  had  f i l ed  a  pa rt i a l  d i scon t i nuance  re l easi ng  a l l  de fendan ts bu t  the  l awyer.

T he  m aste r den i ed  the  app l i ca t i ons.  Regard i ng  the  Drop  Dead  Ru l e  app l i ca t i on ,  the  M aste r found  tha t  the  pa rt i a l  d i scon t i nuance  const i tu ted  a
si gn i f i can t  advance  as i t  si m p l i f i ed  the  cl a i m . T h i s concl usi on  was uphe l d  by the  cham bers j udge .  On  fu rthe r appea l ,  the  Court  o f  Appea l  uphe l d  the
l ower deci si ons,  and  found  tha t  the  num ber o f  de fendan ts was reduced  and  the  i ssues were  na rrowed . Accord i ng l y,  the re  was a  si gn i f i can t  advance  i n
the  act i on  and  the  cl a i m  shou l d  no t  be  d i sm i ssed .

Im p l i ca t i ons

T he  A l be rta  Court  o f  Appea l  deci si ons i n  Del ve r,Th i essen ,  and  Schuste r a ff i rm  the  funct i ona l  test  fo r the  Drop  Dead  Ru l e .  Underl yi ng  the  reasons i n
each  deci si on  i s tha t ,  wh i l e  ou tcom es shou l d  no t  be  ove rem phasi zed ,  e ffo rts to  advance  act i ons tha t  fa i l  to  ach i eve  tha t  ob j ect i ve  wi l l  no t  l i ke l y m ee t
the  funct i ona l  test .  In  o the r words,  e ffo rts wi thou t  m ean i ng fu l  ou tcom es wi l l  un l i ke l y be  found  to  si gn i f i can t l y advance  an  act i on .

P l a i n t i f fs a l ways bear the  u l t i m a te  responsi b i l i ty fo r p rosecu t i ng  cl a i m s i n  a  t i m e l y m anner.  I f  they canno t  dem onstra te  tha t  they have  si gn i f i can t l y
advanced  the i r cl a i m s i n  a  th ree -year wi ndow, they ri sk l osi ng  the i r cl a i m s en t i re l y.  T hese  deci si ons se ts the  stage  fo r p l a i n t i f fs and  the i r counse l  i n
m aki ng  p rocedura l  p l ans fo r act i ons ri gh t  f rom  com m encem ent.  T hey cau t i on  p l a i n t i f fs to  avo i d  unnecessary de l ay and  to  choose  p rocedures wi se l y.
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T he  em phasi s i s on  the  resu l t  o f  the  e ffo rts i n  ach i evi ng  the  ob j ect i ve  o f  advanci ng  the  act i on .  From  th i s l ens,  a  p l a i n t i f f 's se t t l em en t e ffo rts requ i res
m ore  a rt  than  usua l  to  be  ab l e  to  ach i eve  the  g rand  ob j ect i ve  o f  advanci ng  the  act i on  i f  i t  tu rns ou t  unsuccessfu l .

1Del ve r,  pa ra  7 ,  ci t i ng  Ro-Dar Con tract i ng  L td  v Verbeek Sand  & Grave l,  2016  ABCA 123  a t  pa ra  21  [Ro-Dar] .
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