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ARTICLE

HRTO Finds Denial of Coverage For Medical Cannabis Under Employer’s Benefit Plan
Non-discriminatory

In  a  case  be fo re  the  Hum an Ri gh ts T ri buna l  o f  On ta ri o  (HRT O),  an  app l i can t  a l l eged  tha t  an  em p l oyee  bene f i ts adm i n i st ra to r’s deci si on  to  deny he r
coverage  fo r m ed i ca l l y-p rescri bed  cannab i s was d i scri m i na to ry.  T he  T ri buna l  found  tha t  such  a  den i a l  does no t  const i tu te  d i scri m i na t i on  under the
Onta ri o  Hum an Ri gh ts Code  (Code) when  the  deci si on  to  deny coverage  i s un re l a ted  to  an  app l i can t ’s d i sab i l i ty o r ano the r enum era ted  p ro tected
ground .

Background

In  the  October 2018  deci si on ,  the  se l f -rep resen ted  app l i can t  was a  dependan t  o f  an  em p l oyee  o f  the  Corpora t i on  o f  the  Coun ty o f  Essex (Essex),  who
re l i ed  on  m ed i ca l l y-p rescri bed  cannab i s t rea tm en ts to  con tro l  the  sym ptom s o f  he r d i sab i l i ty.  T he  App l i can t  nam ed Green  Sh i e l d  Canada  Inc.  (Green
Sh i e l d ),  a  com pany who  con tracts wi th  em p l oye rs such  as Essex to  adm i n i ste r hea l th  and  den ta l  ca re  p l ans fo r em p l oyees,  as the  responden t .

A t  i ssue  i n  the  sum m ary heari ng  was whe the r the  deci si on  to  deny the  App l i can t  cove rage  fo r he r m ed i ca l l y-p rescri bed  cannab i s was d i scri m i na to ry,  o r
whe the r th i s app l i ca t i on  had  no  reasonab l e  p rospect  o f  success.

T he  App l i can t  be l i eved  tha t  he r em p l oye r (and  i ts bene f i ts p l an  adm i n i st ra to r) had  re fused  to  re i m burse  the  costs o f  he r cannab i s-re l a ted  t rea tm en t due
to  an  i nheren t  “b i as aga i nst  cannab i s use ”,  wh i ch  resu l ted  i n  an  a l l eged  d i scri m i na t i on  i n  the  p rovi si on  o f  se rvi ces on  the  basi s o f  he r d i sab i l i ty.

Essex den i ed  any d i scri m i na to ry act i on ,  respond i ng  tha t  i ts deci si on  to  deny coverage  to  the  app l i can t  was a  techn i ca l  one  tha t  was i n  no  way
connected  to  the  app l i can t ’s d i sab i l i ty.  T he  com pany exp l a i ned  tha t  i ts em p l oyee  bene f i ts p l an  st i pu l a ted  tha t ,  i n  o rde r fo r a  d rug  to  be  covered ,  i t
m ust  have  a  Drug  Iden t i f i ca t i on  Num ber (DIN) assi gned  by Hea l th  Canada .  A t  th i s po i n t  i n  t i m e ,  m ed i ca l  cannab i s does no t  have  a  DIN, and  Essex
sta ted  tha t ,  on  th i s basi s a l one ,  i t  den i ed  coverage .  In  support  o f  th i s po i n t ,  counse l  fo r Essex re l i ed  on  the  T ri buna l ’s deci si on  i n  Kueber v.  On ta ri o
(At to rney Genera l ),  i n  wh i ch  i t  was he l d  tha t  a  deci si on  to  deny coverage  fo r the  cost  o f  m ed i ca l  m ari j uana  under the  On ta ri o  Drug  Bene f i t  p rog ram
because  i t  was no t  approved  by Hea l th  Canada  was no t  a  b reach  o f  the  app l i can t ’s Code  ri gh ts,  si nce  the  deci si on  was no t  based  on  any Code-re l a ted
reason .

The Tribunal’s Decision

T he  HRT O he l d  tha t  Essex’s den i a l  o f  cove rage  was no t  d i scri m i na to ry i n  na tu re .  In  fact ,  the  T ri buna l  sta ted  tha t ,  even  i f  Essex had  den i ed  coverage
because  o f  a  b i as aga i nst  cannab i s use ,  i t  wou l d  no t  am oun t to  a  b reach  o f  the  App l i can t ’s Code  ri gh ts.  As sta ted  by the  T ri buna l :

“T he  fact  tha t  a  pe rson  who  has been  p rescri bed  m ed i ca l  cannab i s a l so  has a  d i sab i l i ty does no t  estab l i sh  the  connect i on  be tween  the  deci si on  to  deny
the  coverage  and  tha t  pe rson ’s d i sab i l i ty.  T he  connect i on  i n  tha t  i nstance  i s be tween  the  type  o f  d rug  and  the  deci si on .”

In  a rri vi ng  a t  i ts deci si on ,  the  HRT O re fe rred  to  a  case  f rom  Nova  Sco t i a ,  Canad i an  E l eva to r Industry We l fa re  T rust  Fund  v.  Ski nner,  i n  wh i ch  an  appea l
court  ove rtu rned  a  2017  deci si on  wh i ch  had  found  tha t  a  m an  had  been  d i scri m i na ted  aga i nst  because  the  un i on  we l fa re  p l an  re fused  to  cover
p rescri p t i on  d rugs no t  approved  by Hea l th  Canada ,  i ncl ud i ng  cannab i s.  In  ove rtu rn i ng  the  l ower cou rt  deci si on ,  the  Nova  Sco t i a  Court  o f  Appea l  found
tha t  a  den i a l  o f  cove rage  fo r a  speci f i c d rug  o r m ed i ca l  substance  based  on  a  con tractua l  te rm  was no t  d i scri m i na to ry,  and  tha t  such  a  den i a l  was no t
au tom at i ca l l y m ade  on  the  basi s o f  an  app l i can t ’s d i sab i l i ty.

In  f i nd i ng  tha t  the  App l i can t ’s cl a i m  had  no  reasonab l e  p rospect  o f  success,  the  T ri buna l  sta ted  tha t  “deci si ons on  wha t  i s i ncl uded  i n  a  bene f i ts p l an
can  be  based  on  a  num ber o f  facto rs tha t  a re  un re l a ted  to  cl a i m an t ’s d i sab i l i ty, ”  and  tha t ,  as sta ted  i n  E l  Jam a l  v.  M i n i ste r o f  Long-Term  Care ,  “the
purpose  o f  the  Code  i s no t  to  de f i ne  the  appropri a te  scope  o f  a  bene f i t  p l an  wi thou t  regard  to  the  underl yi ng  pu rpose  o f  the  p l an  o r to  requ i re  tha t
bene f i ts be  m ade  ava i l ab l e  to  i nd i vi dua l s si m p l y because  they i den t i fy wi th  a  Code-re l a ted  facto r”.

Comment

Whi l e  soci e ta l  st i gm a re l a ted  to  the  m ed i ca l  use  o f  cannab i s sl owl y con t i nues to  ebb  away,  th i s deci si on  f rom  the  HRT O, and  i ts co rrespond i ng  extra -
p rovi nci a l  si ste r deci si on ,  i nd i ca te  tha t  th i s sh i f t  has no t  i m pacted  the  con tractua l  i n te rp re ta t i on  o f  em p l oyee  bene f i t  con tracts.

Em p l oye rs and  em p l oyees a l i ke  shou l d  heed  th i s deci si on  when  m aki ng  the  cho i ce  to  tu rn  to  cannab i s-based  m ed i ca l  t rea tm en ts,  as m any em p l oye rs
and  i nsu re rs adhere  to  Hea l th  Canada ’s st ri ct  DIN-based  coverage  system  i n  construct i ng  the i r con tracts.  Som e i nsu re rs have  begun  to  o ffe r cove rage  fo r
m ed i ca l  cannab i s as a  m ed i ca l  se rvi ce ,  ra the r than  as a  d rug  bene f i t ,  as p ressu re  i ncreases to  o ffe r these  t rea tm en ts fo r a i l m en ts such  as types o f
cancer o r Crohn ’s d i sease .  Em p l oyees shou l d  be  su re  to  assess how the i r p rescri bed  cannab i s t rea tm en t wi l l  be  cl assi f i ed  (o r excl uded) under the i r
bene f i ts p l an  be fo re  com m i t t i ng  to  a  new, cost l y cou rse  o f  t rea tm en t.

Go i ng  fo rward ,  hea l th  p ract i t i one rs wi l l  con t i nue  to  p rescri be  cannab i s regard l ess o f  the i r pa t i en ts’ cove rage  op t i ons.  Em p l oye rs shou l d  m on i to r Hea l th
Canada ’s cl assi f i ca t i on  o f  cannab i s to  ensure  they stay aware  o f  how the  p rovi si ons o f  the i r em p l oym ent bene f i ts con tracts wi l l  be  i n te rp re ted .  Wh i l e  we
m ay see  cannab i s ach i eve  Hea l th  Canada ’s DIN sta tus i n  the  near fu tu re ,  fo r now em p l oye rs and  em p l oyees shou l d  keep  i n  m i nd  tha t ,  when  i t  com es to
m ed i ca l  bene f i ts cove rage  i n  em p l oym ent con tracts,  the  te rm s o f  the  con tract  wi l l  re i gn  suprem e.
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