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ARTICLE

Social Media Account is a "Workplace"
In  a  recen t  35 -page  On ta ri o  l abour a rb i t ra t i on  award  tha t  i s l i ke l y to  echo  i n  o the r Canad i an  j u ri sd i ct i ons,  Amal gamated  Transi t  Un i on ,  Loca l  113  v.
To ron to  Transi t  Commi ssi on,  Arb i t ra to r Robert  D.  Howe found  tha t  the  Toron to  T ransi t  Com m i ssi on  (the  “T T C”) had  fa i l ed  to  p ro tect  i ts em p l oyees f rom
d i scri m i na t i on  and  ha rassm ent wi th  regards to  num erous posts f rom  custom ers and  the  pub l i c on  i ts Twi t te r accoun t .

Accord i ng  to  Arb i t ra to r Howe, i n  l i gh t  o f  the  On ta ri o  Human Ri gh ts Code (the  “HRC”),  the  On ta ri o  Occupa t i ona l  Hea l th  and  Sa fe ty Act (the  “OHSA”) and
the  p rovi si ons o f  the  re l evan t  co l l ect i ve  ag reem ent,  em p l oyees were  en t i t l ed  to  a  workp l ace  f ree  f rom  d i scri m i na t i on  and  ha rassm ent.

By opera t i ng  a  soci a l  m ed i a  accoun t  support i ng  two-way exchanges be tween  i tse l f  and  the  pub l i c (as opposed  to  a  one-way b roadcast  soci a l  m ed i a
accoun t) and  by pub l i cl y answeri ng  custom ers’ com p l a i n ts th rough  “twee ts” wi th  regards to  i ts em p l oyees’ a l l eged  behavi ou r wh i l e  on  du ty,  the  T T C’s
soci a l  m ed i a  accoun t  cou l d  be  “consi de red  to  const i tu te  pa rt  o f  the  w orkp l ace  fo r pu rposes o f  de te rmi n i ng  w he the r the  HRC, the [co l l ect i ve ]  agreement,
and  TTC po l i ci es [w ere ]  con travened  as a  resu l t  o f  ha rassment.”

A rem i nder tha t  m odern  em p l oye rs usi ng  soci a l  m ed i a  to  connect  wi th  the i r custom ers and  the  pub l i c shou l d  no t  on l y en fo rce  cl ea r and  consi sten t
soci a l  m ed i a  po l i ci es fo r the i r em p l oyees to  fo l l ow, bu t  a l so  fo r them se l ves.

Facts and Parties’ Submissions

In  February o f  2012  the  T T C, the  th i rd  l a rgest  pub l i c t ransi t  agency i n  North  Am eri ca ,  crea ted  a  Twi t te r accoun t  — @T T Che l ps — i n  o rde r to  respond  to
passengers’ quest i ons and  concerns by way o f  twee ts.

In  Apri l  2013 ,  the  Am a l gam ated  T ransi t  Un i on ,  Loca l  113  (the  “Un i on ”) f i l ed  a  g ri evance  aga i nst  the  T T C seeki ng ,  a l ong  wi th  severa l  o the r rem ed i es,
tha t  the  T T C’s Twi t te r accoun t  be  pe rm anen t l y shu t  down.

Evi dence  adduced  du ri ng  the  heari ng  showed  tha t  as o f  l a te  January 2015 ,  the  T T C’s Twi t te r accoun t  had  abou t  16 ,000  fo l l owers and  had  posted  abou t
82 ,000  twee ts.  T he  Un i on  i den t i f i ed  rough l y 1 ,500  p rob l em at i c twee ts wh i ch ,  i n  i ts op i n i on ,  were  b reach i ng  worke rs’ p ri vacy and  a ffect i ng  the i r sa fe ty i n
the  workp l ace ,  the  a rgum ent be i ng  tha t  the  T T C’s Twi t te r accoun t  becam e a  p l a t fo rm  fo r custom ers and  the  pub l i c to  ha rass,  dem ean  and  be l i t t l e  T T C
em p l oyees (d ri ve rs,  fa re  co l l ecto rs,  e tc. ).  A t  the  heari ng ,  the  Un i on  f i l ed  hundreds o f  p ro fane ,  abusi ve ,  raci st ,  th rea ten i ng ,  vi o l en t ,  hom ophob i c and
d i scri m i na to ry twee ts,  som e o f  wh i ch  con ta i ned  p i ctu res o f  T T C em p l oyees o r re fe rence  to  the i r badge  num bers,  a l ong  wi th  responses sen t  to  these
twee ts by the  T T C. T h ree  T T C em p l oyees (a l so  Un i on  m em bers) test i f i ed  fo r the  Un i on  and  exp l a i ned  wha t  nega t i ve  i m pacts som e twee ts –  som e o f
wh i ch  con ta i ned  p i ctu res o f  them  –  had  on  the i r pe rsona l  and  p ro fessi ona l  l i fe .  T hey a l so  exp l a i ned  how the  T T C’s responses to  these  p rob l em at i c
twee ts con tri bu ted  to  the  p rob l em  ra the r than  reso l vi ng  the  i ssue .

T he  Un i on  a rgued  tha t  by respond i ng  to  these  twee ts and  by sta t i ng  i t  d i d  no t  condone  them  wh i l e  fa i l i ng  to  take  any fu rthe r act i on  to  have  them
rem oved ,  the  em p l oye r was i n  fact  condon i ng  and  encourag i ng  these  twee ts to  con t i nue .  M oreover,  the  Un i on  a rgued  tha t  by twee t i ng  responses such
as “so rry to  hear tha t” o r “so rry fo r the  experi ence” to  twee ts a l l eg i ng  em p l oyee  m i sconduct ,  the  T T C was g i vi ng  the  i m pressi on  tha t  wha t  the  custom er
com p l a i ned  abou t  actua l l y happened  and  tha t  the  T T C va l i da ted  tha t  the  em p l oyee  had  done  som eth i ng  wrong ,  the reby p ri o ri t i zi ng  the  pub l i c’s
pe rcep t i ons ove r i ts em p l oyees’ pe rcep t i ons.

T he  T T C’s de fence  was based  on  severa l  g rounds:  the  i m possi b i l i ty fo r the  T T C to  regu l a te  the  d i a l ogue  taki ng  p l ace  on  soci a l  m ed i a  and  to  p reven t
a l l  behavi ou r tha t  am oun ts to  ha rassm ent o r d i scri m i na t i on  towards i ts em p l oyees;  the  T T C’s l i m i ted  ab i l i ty to  an t i ci pa te  and  con tro l  such  behavi ou r
f rom  i ts custom ers and  the  pub l i c;  si nce  January 2014 ,  the  T T C’s Twi t te r p ro toco l  had  evo l ved  i n  l i gh t  o f  the  Un i on ’s concerns and  the  T T C was no
l onger accep t i ng  com p l a i n ts vi a  Twi t te r,  the  twee t i ng  com p l a i nan t  be i ng  d i rected  to  the  com p l a i n t  p rocess;  the  T T C’s ob j ect i ve  to  de -esca l a te
si tua t i ons by respond i ng  to  twee ts and  addressi ng  i ts custom ers concerns.

M ost  i m portan t l y the  T T C a rgued ,  th rough  the  test i m ony o f  pub l i c secto r m ed i a  use  expert ,  tha t  i n  today’s worl d  “the  use  o f  soci a l  med i a  i s a  necessary
and  bene f i ci a l  componen t o f  con tempora ry pub l i c secto r commun i ca t i ons and  ci t i zen  engagement st ra teg i es”.  Wi th  regards to  the  ri sks associ a ted  wi th
soci a l  m ed i a  use ,  the  T T C a rgued  tha t  soci a l  m ed i a ’s use fu l ness o ffse ts them  where  sa i d  ri sks a re  p roperl y addressed  by the  em p l oye r.  As the  T T C’s
expert  pu t  i t  he rse l f :  “These  ri sks come a l ong  w i th  tha t  so  you  just  need  to  deve l op  appropri a te  po l i ci es to  mi t i ga te  them.” However,  wi th  regards to  the
T T C experts’ test i m ony on  cross-exam i na t i on ,  Arb i t ra to r Howe reported  the  fo l l owi ng :

“[O ]ne  o f  the  ri sks o f  crea t i ng  a  pub l i c soci a l  med i a  p l a t fo rm i s tha t  the  government agency opens i tse l f  up  to  h i gh l y cri t i ca l  pub l i c cri t i ci sm. She  a l so
i nd i ca ted  tha t  government agenci es tha t  use  Tw i t te r shou l d  and  genera l l y do  have  po l i ci es regard i ng  the  use  o f  soci a l  med i a ,  i ncl ud i ng  how  to
respond  to  comp l a i n ts rece i ved  th rough  i t .  She  fu rthe r i nd i ca ted  tha t  government agenci es seek to  a l i gn  those  po l i ci es w i th  the i r p ri vacy ob l i ga t i ons o r
o the r ob l i ga t i ons to  w h i ch  they may be  sub ject .  […] It  w ou l d  be  ou t  o f  the  no rm fo r a  pub l i c se rvi ce  p rovi de r to  have  a  Tw i t te r accoun t  w i thou t  havi ng
such  a  po l i cy. ” [em phasi s added ]

A l though  the  T T C d i d  no t ,  i n  fact ,  have  a  speci f i c soci a l  m ed i a  po l i cy addressi ng  i ts use  o f  soci a l  m ed i a ,  i t  a rgued  tha t  “i ts exi st i ng
po l i ci es  [w ere ]  su f f i ci en t l y b road  and  robust  to  address any emp l oyee  concerns [and ]  [t ]here fo re ,  i t  [w as ]  no t  necessary to  have  a  separa te  soci a l
med i a  po l i cy.” T he  T T C concl uded  i ts de fence  by adm i t t i ng  the  possi b i l i ty o f  be i ng  o rde red  to  supp l em ent i ts cu rren t  po l i ci es,  bu t  st ressed  tha t  the re
was no  basi s fo r Arb i t ra to r Howe to  o rde r i t  to  shu t  down i ts Twi t te r accoun t .

Decision

Arb i t ra to r Howe uphe l d  the  Un i on ’s g ri evance ,  bu t  re fused  to  o rde r the  T T C to  shu t  down i ts Twi t te r accoun t .  In  h i s concl usi ons,  Arb i t ra to r Howe agreed
wi th  the  T T C’s con ten t i on  tha t  the re  were  advan tages to  opera t i ng  a  Twi t te r accoun t .  He  exp l i ci t l y accep ted  the  expert ’s test i m ony i n  respect  to  T T C’s
pub l i c secto r m ed i a  use  i n  tha t  “soci a l  med i a  usage  has g row n  rap i d l y i n  Canada  a t  the  mun i ci pa l  government l eve l  and  has become an  accep ted
ma i nstream p ract i ce  […]”;  “use  o f  soci a l  med i a ,  i ncl ud i ng  Tw i t te r,  i s a  necessary and  bene f i ci a l  componen t o f  con tempora ry pub l i c secto r
commun i ca t i ons and  ci t i zen  engagement st ra teg i es fo r va ri ous reasons,  i ncl ud i ng  the  fact  tha t  ci t i zens w an t  pub l i c se rvi ce  p rovi de rs to  use  i t”;  “[i]n
addressi ng  the  quest i on  o f  w he the r a  pub l i c se rvi ce  p rovi de r shou l d  engage  d i rect l y w i th  the  pub l i c th rough  soci a l  med i a  ra the r than  mere l y p rovi d i ng
i n fo rmat i on ,  […] the  l i te ra tu re  on  pub l i c secto r soci a l  med i a  use  tends to  f rame one-w ay i n fo rmat i on  p rovi si on  as be i ng  more  basi c and  p ri mi t i ve  than
uses w h i ch  support  tw o-w ay exchanges,  w i th  the  l a t te r be i ng  vi ew ed  as a  more  deve l oped ,  ma tu re ,  and  bene f i ci a l  use  o f  soci a l  med i a .”
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Wi th  tha t  sa i d ,  a l though  Arb i t ra to r Howe agreed  tha t  i t  wou l d  be  d i ff i cu l t ,  i f  no t  i m possi b l e ,  fo r the  T T C to  regu l a te  d i a l ogue  on  soci a l  m ed i a  p l a t fo rm s
l i ke  Twi t te r,  th i s rea l i ty shou l d  NOT  p reven t  i t  f rom  com p l yi ng  wi th  i ts du ty to  p reven t  and  address workp l ace  d i scri m i na t i on  o r ha rassm ent.

T he  twee ts adduced  as evi dence  by the  Un i on  const i tu ted  ha rassm ent and  d i scri m i na t i on  on  g rounds p roh i b i ted  by the  OHSA and  the  HRC, as we l l  as
si tua t i ons the  T T C was requ i red  to  address i n  l i gh t  o f  the  p rovi si ons o f  the  co l l ect i ve  ag reem ent.  In  l i gh t  o f  the  evi dence ,  Arb i t ra to r Howe concl uded  i t
was cl ea r tha t  th rough  i ts responses to  abusi ve  twee ts f rom  i ts custom ers and  the  pub l i c,  the  T T C had  fa i l ed  to  take  a l l  reasonab l e  and  p ract i ca l
m easures requ i red  by the  HRC, the  co l l ect i ve  ag reem ent and  the  Workp l ace  Harassm ent Po l i cy to  p ro tect  i ts em p l oyees f rom  harassm ent.

Arb i t ra to r Howe ’s ra t i ona l e  wi th  regards to  the  T T C’s du t i es and  responsi b i l i t i es towards i ts em p l oyees can  be  sum m ari zed  as fo l l ows:  

1.  In  case  o f  ha rassm ent o r d i scri m i na t i on  o f  i ts em p l oyees by th i rd  pa rt i es,  such  as custom ers o r the  pub l i c,  an  em p l oye r has a  du ty to  i n te rvene
e ffect i ve l y to  stop  ha rassm ent si nce  i t  exe rci ses the  g rea test  con tro l  ove r workp l ace  cond i t i ons;

2.  Where  an  em p l oye r uses soci a l  m ed i a  as a  two-way exchange  m eans o f  com m un i ca t i on  wi th  i ts custom ers and  the  pub l i c i n  genera l ,  and  where  the
l a t te r m ake  abusi ve  o r d i scri m i na to ry rem arks wi th  regards to  i ts em p l oyees,  the  em p l oye r’s du ty to  address ha rassm ent and  d i scri m i na t i on  i n  the
workp l ace  can  extend  to  soci a l  m ed i a  p l a t fo rm s;

3.  Wh i l e  an  em p l oye r m ay no t  be  ab l e  to  p reven t  o r con tro l  a  th i rd  pa rty’s speech  on  soci a l  m ed i a ,  the  em p l oye r does have  con tro l  ove r how i t
responds to  abusi ve  l anguage  d i rected  a t  i ts em p l oyees th rough  i ts soci a l  m ed i a  accoun ts and  i t  has the  responsi b i l i ty to  respond  d i l i gen t l y and
take  reasonab l e  steps to  p reven t  ha rassm ent o r d i scri m i na t i on  by th i rd  pa rt i es;

4.  An  em p l oye r tha t  does no t  take  reasonab l e  steps to  p reven t  ha rassm ent o r d i scri m i na t i on  d i rected  towards i ts em p l oyees th rough  i ts soci a l  m ed i a
accoun ts m ay be  l i ab l e  under occupa t i ona l  hea l th  and  sa fe ty l eg i sl a t i on ,  an t i -d i scri m i na t i on  l eg i sl a t i on ,  the  em p l oye r’s an t i -d i scri m i na t i on  and
an t i -ha rassm ent po l i ci es and ,  i n  the  case  o f  un i on i zed  workp l aces,  the  app l i cab l e  co l l ect i ve  ag reem ent.

Gi ven  the  absence  o f  a  speci f i c soci a l  m ed i a  po l i cy govern i ng  the  T T C’s use  o f  i ts Twi t te r accoun t  to  respond  to  i nappropri a te  twee ts f rom  custom ers o r
the  pub l i c and  d i rected  towards i ts em p l oyees,  Arb i t ra to r Howe i nvi ted  the  T T C to  crea te  such  a  po l i cy and  i nvi ted  the  pa rt i es to  work toge the r i n
estab l i sh i ng  sa i d  po l i cy.  Wi th  tha t  sa i d ,  i n  h i s f i nd i ngs,  Arb i t ra to r Howe p rovi ded  the  fo l l owi ng  gu i de l i nes wi th  regards to  wha t  shou l d  be  i ncl uded  i n
such  a  po l i cy i n  o rde r to  com p l y wi th  the  app l i cab l e  l eg i sl a t i on  and  the  te rm s o f  the  co l l ect i ve  ag reem ent:  

1.  To  de te r peop l e  f rom  send i ng  i nappropri a te  twee ts,  the  T T C’s responses to  such  twee ts “shou l d  no t  on l y i nd i ca te  tha t  the  TTC does no t  condone
abusi ve ,  p ro fane ,  de roga to ry o r o f fensi ve  comments,  bu t  shou l d  go  on  to  request  the  tw ee te rs to  i mmed i a te l y de l e te  the  o f fensi ve  tw ee ts and  to
advi se  them tha t  i f  they do  no t  do  so  they w i l l  be  b l ocked .  If  tha t  response  does no t  resu l t  i n  an  o f fensi ve  tw ee t  be i ng  de l e ted  fo rthw i th ,
@TTChe l ps shou l d  p roceed  to  b l ock the  tw ee te r”;

2.  “It  may a l so  be  appropri a te  to  seek the  assi stance  o f  Tw i t te r i n  havi ng  o f fensi ve  tw ee ts de l e ted .  If  Tw i t te r i s unw i l l i ng  to  p rovi de  such  assi stance ,
th i s may be  a  re l evan t  facto r fo r consi de ra t i on  i n  de te rmi n i ng  w he the r the  TTC shou l d  con t i nue  to  be  pe rmi t ted  to  use  @TTChe l ps”;

3.  T he  approach  suggested  above  shou l d  a l so  app l y i n  cases where  custom ers o r m em bers o f  the  pub l i c post  p i ctu res o f  T T C em p l oyees i n  the i r
twee ts,  regard l ess o f  whe the r i nappropri a te  com m ents a re  posted  wi th  the  p i ctu re ;

4.  “[W]hen  @TTChe l ps rece i ves a  tw ee t  a l l eg i ng  mi sconduct  by a  TTC emp l oyee  i ts response  shou l d  si mp l y be  tha t  comp l a i n ts canno t  be  f i l ed
th rough  Tw i t te r and  tha t  customers w i sh i ng  to  f i l e  a  comp l a i n t  can  do  so  by [p l aci ng  a  ca l l  a t  a  speci f i c phone  number o r consu l t i ng  a  speci f i c
w ebsi te ] ”;  i nappropri a te  twee ts a l l ege  m i sconduct  on  the  basi s o f  an  obvi ous m i spercep t i on  f rom  the  custom er o r the  m em ber o f  the  pub l i c,  wh i ch
m i gh t  use fu l l y be  co rrected  th rough  a  tem p l a ted  response ;

5.  When  i nappropri a te  twee ts a l l ege  m i sconduct  on  the  basi s o f  an  obvi ous m i spercep t i on  f rom  the  custom er o r the  m em ber o f  the  pub l i c concern i ng
the  behavi ou r o r responsi b i l i t i es o f  an  em p l oyee  wh i l e  on  du ty,  i t  m ay be  use fu l  fo r T T C em p l oyees responsi b l e  fo r m on i to ri ng  T T C’s Twi t te r
accoun t  and  respond i ng  to  such  twee ts to  use  tem p l a ted  responses.  In  do i ng  so ,  they shou l d  re fra i n  f rom  i ncl ud i ng  “i nappropri a te  ed i t i o ri a l i si ng”
such  as the  i ncl usi on  o f  words l i ke  “un fo rtuna te l y” (e .g .  “un fo rtuna te l y,  opera to rs a re  no t  requ i red  to  assi st  a  mo the r i n  ge t t i ng  he r st ro l l e r on to  a
stree tca r”);

Far-Reaching Implications of This Arbitration Award in Other Canadian Jurisdictions

In  a  worl d  where  soci a l  m ed i a  i s becom i ng  an  essen t i a l  com ponen t o f  em p l oye rs’ busi ness act i vi t i es,  bo th  i n  the  pub l i c and  i n  the  p ri va te  secto rs,  th i s
case  m ay ve ry we l l  be  the  f i rst  o f  num erous cases to  address the  exten t  o f  em p l oye rs’ responsi b i l i t i es and  l i ab i l i t i es wi th  regards to  soci a l  m ed i a  use  i n
the  con text  o f  l eg i sl a t i on  a i m ed  a t  p ro tect i ng  em p l oyees f rom  abusi ve  behavi ou r f rom  custom ers o r the  pub l i c i n  genera l .

A l though  Arb i t ra to r Howe ’s deci si on  was rendered  i n  the  con text  o f  speci f i c On ta ri o  sta tu to ry p rovi si ons –  the  On ta ri o  HRC and  OHSA p reven t i ng
d i scri m i na t i on  and  ha rassm ent i n  the  workp l ace  –  as we l l  as on  the  te rm s o f  the  co l l ect i ve  ag reem ent be tween  T T C and  the  Un i on ,  the  p ri nci p l es
d i scussed  i n  th i s case  wou l d  l i ke l y be  i n  tune  wi th  an t i -ha rassm ent and  an t i -d i scri m i na t i on  l eg i sl a t i on  cu rren t l y i n  fo rce  i n  o the r j u ri sd i ct i ons.  Fo r
exam p l e ,  the  du t i es and  responsi b i l i t i es o f  On ta ri o  em p l oye rs i n  l i gh t  o f  the  an t i -d i scri m i na t i on  and  an t i -ha rassm ent p rovi si ons o f  the  On ta ri o  HRC and
OHSA a t  i ssue  i n  th i s a rb i t ra t i on  award  a re  si m i l a r to  the  du t i es and  responsi b i l i t i es o f  Québec em p l oye rs under the  Québec Charte r o f  Human Ri gh ts
and  Freedoms and  the  Act Respect i ng  Labour Standards.

For the  t i m e  be i ng ,  em p l oye rs who  a re  act i ve  i n  soci a l  m ed i a  th rough  com pany o r i nst i tu t i ona l  accoun ts shou l d  ca re fu l l y and  regu l a rl y m on i to r post i ngs
from  custom ers and  the  genera l  pub l i c and  take  the  t i m e  to  address any i ssue  regard i ng  de roga to ry o r d i scri m i na to ry com m ents and /o r post i ng  o f
p i ctu res o f  the i r em p l oyees.  A l though  an  em p l oye r m ay be  tem pted  to  i gno re  such  i ssues a l toge the r,  they shou l d  bear i n  m i nd  tha t  Arb i t ra to r Howe ’s
f i nd i ngs i n  Amal gamated  Transi t  Un i on ,  Loca l  113  v.  To ron to  Transi t  Commi ssi on suggest  tha t  i nact i on  m ay l ead  to  l i ab i l i ty where  ha rassm ent o r
d i scri m i na t i on  towards em p l oyees occu rs though  the  em p l oye r’s soci a l  m ed i a  accoun t .  A l so ,  em p l oye rs shou l d  take  ca re  to  i m p l em ent o r upda te  soci a l
m ed i a  po l i ci es i n  o rde r to  p roperl y standard i ze  app l i cab l e  p rocedures when  respond i ng  to  de roga to ry post i ngs concern i ng  the i r em p l oyees o r post i ngs
con ta i n i ng  p i ctu res o f  the i r em p l oyees,  as such  po l i ci es m ay ve ry we l l  soon  becom e an  i n teg ra l  pa rt  o f  the i r workp l ace  po l i ci es,  a l ong  wi th  an t i -
ha rassm ent and  an t i -d i scri m i na t i on  po l i ci es.
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