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ARTICLE

New Appeals Clarify Interplay Between Collateral Benefits and Damages Awards in
MVA Claims

BLG successfu l l y acts fo r responden ts on  appea l

On  Decem ber 4 ,  2018 ,  the  On ta ri o  Court  o f  Appea l  re l eased  i ts reasons fo r deci si on  i n  the  com pan i on  appea l s Carro l l  v.  McEw en (Carro l l )  and  Cad i eux
v.  Cl ou t i e r (Cad i eux).

Bo th  appea l s a rose  ou t  o f  m o to r veh i cl e  acci den t  j u ry t ri a l s.  T hese  deci si ons p rovi de  cl a ri ty regard i ng  how t ri a l  j udges a re  to  deduct  and  assi gn
co l l a te ra l  bene f i t  am oun ts when  dam ages a re  awarded  i n  a  m o to r veh i cl e  acci den t  cl a i m . T h i s i s we l com e cl a ri f i ca t i on  fo r counse l  and  i nsu re rs
i nvo l ved  i n  these  cl a i m s.

T here  a re  a t  l east  th ree  i m m ed i a te  i m pacts fo r i nsu re rs and  pe rsona l  i n j u ry l awyers f l owi ng  f rom  the  deci si ons i n  Carro l l  and  Cad i eux :

1.  T he  deci si ons p rovi de  cl a ri ty regard i ng  the  SAB deduct i on ,  t rust  and  assi gnm ent sect i ons o f  the  Insu rance  Act.  T hey con f i rm  tha t  the  deci si ons
i n  Bannon  and  Gi l be rt  are  no  l onger good  l aw g i ven  the  Suprem e Court  o f  Canada ’s deci si on  i n  Gurn i ak v.  Nordqu i st,  2003  SCC 59 ,  and  cruci a l l y,
the  am endm ents to  the  Insu rance  Act  tha t  support  a  si l o  approach  to  deduct i ons and  assi gnm ents ove r the  m ore  st ri ct  "app l es to  app l es"  approach
tha t  g rew ou t  o f  the  p revi ous l eg i sl a t i on .

2.  T he  deci si ons wi l l  m ake  i t  easi e r fo r i nsu re rs to  secure  deduct i ons fo r SABs se t t l em en ts m ade  to  p l a i n t i f fs p ri o r to  t ri a l  and  to  ob ta i n  assi gnm ents o f
ava i l ab l e  bene f i ts a f te r t ri a l .  T here  shou l d  be  fewer d i spu tes be tween  counse l  regard i ng  the  con ten ts and  speci f i ci ty requ i red  o f  j u ry quest i ons
regard i ng  heads o f  dam ages,  and  l ess focus on  the  t i m i ng  o f  when  SABs bene f i ts were  o r wi l l  be  pa i d  to  p l a i n t i f fs.

3.  T he  deci si ons si m p l i fy the  post-t ri a l  p rocess and  p recl ude  unnecessary a rgum ents abou t  the  deduct i on ,  t rust ,  and  assi gnm ent p rovi si ons o f
the  Insu rance  Act.  Pri o r to  these  deci si ons,  seve ra l  days o f  cou rt  t i m e  was o f ten  necessary to  reso l ve  the  i ssue  o f  approp ri a te  deduct i ons,  t rusts and
assi gnm ents.  T he  cl a ri ty p rovi ded  i n  the  Carro l l  and  Cad i eux deci si ons shou l d  st ream l i ne  the  post-t ri a l  p rocess and  faci l i ta te  ag reem ent on  m any
o f  the  post-t ri a l  deduct i ons to  be  app l i ed  and  assi gnm ents to  be  m ade . 

Kevi n  Neari ng and  Eri n  Duran t  o f  Bo rden  Ladner Gerva i s acted  fo r the  successfu l  responden ts i n  Carro l l  — the  de fendan t  d ri ve r and  veh i cl e  owner — a t
bo th  the  Court  o f  Appea l  and  a t  t ri a l .

Background

T he  On ta ri o  au tom ob i l e  i nsu rance  reg i m e  i s com p l ex.  To  si tua te  the  ou tcom e o f  these  appea l s,  som e background  i s requ i red .

In  On ta ri o ,  p l a i n t i f fs who  a re  i n j u red  i n  m o to r veh i cl e  acci den ts a re  en t i t l ed  to  ce rta i n  sta tu to ry acci den t  bene f i ts (SABs),  wh i ch  a re  pa i d  fo r by the i r
own  i nsu re rs.  P l a i n t i f fs m ay a l so  f i l e  ci vi l  su i ts aga i nst  a  neg l i gen t  d ri ve r to  recover dam ages as a  resu l t  o f  the i r i n j u ri es.  However,  s.  267 .8  o f
the  Insu rance  Act  i s st ructu red  so  tha t  ce rta i n  deduct i ons,  t rust  a rrangem ents,  and  assi gnm ents can  be  m ade  post-t ri a l  to  ensure  tha t  the  p l a i n t i f f  does
no t  ob ta i n  doub l e  recovery — tha t  i s,  co l l ect  bene f i ts under the  sta tu te  fo r one  type  o f  l oss and  rece i ve  dam ages a t  t ri a l  fo r the  sam e l oss.  T he  re l evan t
p rovi si ons app l y equa l l y to  SABs and  o the r co l l a te ra l  bene f i ts (such  as m ed i ca l  bene f i ts rece i ved  under a  p ri va te  hea l th  i nsu rance  p l an ).

In  o rde r fo r the  court  to  m ake  the  necessary post-t ri a l  o rde rs to  p reven t  doub l e  recovery,  the  t ri a l  j udge  i s requ i red  to  com pare  the  types o f  dam ages
awarded  a t  t ri a l  wi th  the  am oun t o f  bene f i ts rece i ved  o r ava i l ab l e  to  the  p l a i n t i f f .  T h i s exe rci se  had  becom e m ore  com p l i ca ted  and  cum bersom e than
the  Leg i sl a tu re  i n tended  — no t  he l ped  by the  em ergence  o f  two  com pet i ng  j ud i ci a l  app roaches addressi ng  the  m atte r.

T he  f i rst  approach ,  wh i ch  i s re fe rred  to  as the  "app l es to  app l es"  o r " st ri ct  m a tch i ng"  approach ,  requ i res ca re fu l  com pari son  o f  the  exact  type  o f  bene f i t
rece i ved  and  the  j ust i f i ca t i on  fo r the  dam ages awarded .  Fo r the  fo rm er to  be  deducted  f rom  the  l a t te r,  bo th  needed  to  address the  sam e speci f i c l osses
i ncu rred  by the  p l a i n t i f f—they m ust  be  st ri ct l y m a tched ,  bo th  i n  te rm s o f  the  type  o f  l oss and  the  t i m i ng  o f  tha t  l oss.  T h i s approach  i s based  on  the
Court  o f  Appea l ’s deci si ons i n  Bannon  v.  McNee l y and  Gi l be rt  v.  Sou th.   

M ore  recen t l y,  On ta ri o  cou rts app l i ed  a  "si l os"  approach ,  wh i ch  a l l owed  deduct i ons fo r SABs to  the  exten t  the  to rt  award  genera l l y m a tched  the  b road
correspond i ng  SABs ca tegori es,  o r " si l os"  (see  Basandra  v.  Sfo rza ).  T he  th ree  si l os l a i d  ou t  i n  the  Insu rance  Act a re  hea l th  ca re  expenses,  i ncom e
rep l acem ent bene f i ts,  and  o the r pecun i a ry l oss (wh i ch  i ncl udes l ost  educa t i ona l  bene f i ts,  expenses o f  vi si to rs,  and  housekeep i ng  and  hom e
m ai n tenance  expenses).  T he  si l os approach  m eans tha t  bene f i ts rece i ved  fo r hea l th  ca re  expenses,  fo r exam p l e ,  can  o ffse t  any dam ages awarded  a t
t ri a l  fo r hea l th  ca re  re l a ted  l osses.  

T he  Court  o f  Appea l  m ost  recen t l y addressed  th i s i ssue  i n  Cobb  v.  Long  Esta te  (Cobb ) and  El -Khodr v.  Lacki e  (El -Khodr) ,  the  sub j ect  o f  an  ea rl i e r BLG
bu l l e t i n  tha t  assessed  the  com pet i ng  approaches,  bu t  g i ven  the  facts a t  p l ay,  l e f t  the  "speci f i c quest i on  as to  whe the r Bannon  and  Gi l be rt  rem a i n  good
l aw fo r ano the r day."  In  l i gh t  o f  the  Court  o f  Appea l ’s reason i ng  i n  Cobb  and  El -Khodr,  a  request  was m ade  i n  the  Cad i eux appea l  fo r the  court  to
consi de r whe the r the  deci si ons o f  Bannon  and  Gi l be rt  rem a i ned  good  l aw. Accord i ng l y,  a  f i ve  j udge  pane l  was st ruck to  de te rm i ne  the  i ssue  and  p rovi de
cl a ri ty i n  the  l aw. T ha t  pane l  heard  bo th  appea l s.  T he  Cad i eux appea l  dea l t  wi th  the  deduct i on  o f  SABs rece i ved  be fo re  t ri a l  f rom  the  to rt  award ,  wh i l e
the  Carro l l  appea l  consi de red  the  assi gnm ent o f  fu tu re  SABs to  the  to rt  l i ab i l i ty i nsu re r.

The Cadieux Appeal

T he  m a i n  p l a i n t i f f  i n  Cad i eux was a  pedestri an  who  was i nvo l ved  i n  an  a l te rca t i on  a t  o r near the  shou l de r o f  a  road .  T he  de fendan t ,  Saywe l l ,  pushed
the  p l a i n t i f f  towards the  road ,  causi ng  h i m  to  stum b l e  i n to  the  pa th  o f  a  t ruck d ri ven  by the  de fendan t  d ri ve r.  T he  p l a i n t i f f  su ffe red  si gn i f i can t  i n j u ri es
as a  resu l t .

Pri o r to  t ri a l ,  the  p l a i n t i f f  se t t l ed  h i s ava i l ab l e  SABs wi th  h i s i nsu re r fo r $900 ,000 ,  consi st i ng  o f  $300 ,000  fo r past  and  fu tu re  i ncom e rep l acem ent
bene f i ts,  $250 ,000  fo r past  and  fu tu re  m ed i ca l  bene f i ts,  and  $350 ,000  fo r past  and  fu tu re  a t tendan t  ca re  bene f i ts.  T he  p l a i n t i f f  a l so  se t t l ed  wi th  the
l i ab i l i ty i nsu re r fo r the  d ri ve r o f  the  t ruck fo r $500 ,000  th rough  a  P i e rri nge r Agreem ent.  M ost  o f  these  funds were  pu t  i n to  a  st ructu red  se t t l em en t;  som e
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were  used  to  buy a  house  where i n  the  p l a i n t i f f  cou l d  resi de  wi th  h i s fa the r (h i s ca reg i ve r).

T he  p l a i n t i f f  then  p roceeded  to  t ri a l  aga i nst  the  de fendan t ,  Saywe l l ,  fo r h i s severa l  l i ab i l i ty.  A f te r a  seven-week t ri a l ,  the  j u ry g ran ted  j udgm ent fo r the
p l a i n t i f f  i n  the  am oun t o f  $2 ,309 ,413 .  T he  j u ry apport i oned  l i ab i l i ty equa l l y be tween  the  p l a i n t i f f ,  the  de fendan t  Saywe l l ,  and  the  de fendan t  t ruck
d ri ve r.  Sub j ect  to  app l i cab l e  deduct i ons,  the  p l a i n t i f f  was en t i t l ed  to  recover f rom  Saywe l l  one -th i rd  o f  the  dam ages f rom  the  to rt  act i on .  T he  t ri a l
j udge  was asked  to  de te rm i ne  the  exten t  to  wh i ch  the  $900 ,000  acci den t  bene f i ts se t t l em en t cou l d  be  deducted  f rom  the  j u ry’s award  fo r l oss o f  i ncom e
and  fu tu re  pecun i a ry dam ages (on l y fu tu re  costs o f  ca re  were  sough t  and  awarded  a t  t ri a l ).

T he  t ri a l  j udge  adop ted  the  si l o  approach  and  found  tha t  a l l  hea l th  ca re  bene f i ts shou l d  be  deducted  f rom  the  ove ra l l  j u ry award .  T he  Court  o f  Appea l
ag reed .  I t  found  tha t ,  un t i l  the  deci si ons i n  Cobb  and  El -Khodr,  the  t rea tm en t o f  acci den t  bene f i ts i n  the  case  l aw l a rge l y fa i l ed  to  take  i n to  accoun t
the  d i ffe ren t  sta tu to ry schem es tha t  had  been  i n  p l ace  a t  va ri ous t i m es th roughou t  the  evo l u t i on  o f  the  app l i cab l e  j u ri sp rudence .  T he  po l i cy ra t i ona l es
tha t  p revi ousl y supported  a  st ri ct  m a tch i ng  approach  — fo r exam p l e ,  tha t  the  dam ages award  wou l d  be  reduced  by the  am oun t o f  any possi b l e  fu tu re
bene f i ts (as opposed  to  those  bene f i ts,  once  rece i ved,  be i ng  assi gned  to  those  who  have  a l ready pa i d ) — were  no  l onger ra i sed  by the  cu rren t
l eg i sl a t i ve  reg i m e . Instead ,  a  si l o  approach ,  based  on  the  the  th ree  b road  ca tegori es o f  SABs under the  Insu rance  Act and  the  Sta tu to ry Acci den t
Bene f i ts Schedu l e,  shou l d  app l y to  bo th  the  deduct i on  and  the  assi gnm ent o f  SABs.

T he  Court  o f  Appea l  ag reed  wi th  M acFarl and  J.A,  i n  El -Khodr,  tha t  the  l anguage  o f  the  cu rren t  p rovi si ons i n  the  Insu rance  Act does no t  support
m a tch i ng  a t  a  m ore  pa rt i cu l a r l eve l  than  the  th ree  si l os o f  i ncom e l oss,  hea l th  ca re  expenses,  and  o the r pecun i a ry l oss.  Beari ng  i n  m i nd  the  p ri nci p l e
tha t  the  p l a i n t i f f  shou l d  be  en t i t l ed  to  fu l l  com pensa t i on  fo r the  l oss i ncu rred  "bu t  no  m ore" ,  the  Court  he l d  tha t  a  m a tch i ng  o f  the  dam age  award  to
the  co rrespond i ng  si l o  accom p l i shes tha t  goa l .  T he  Court  found  tha t  the  st ri ct  m a tch i ng  approach  unnecessari l y com p l i ca tes to rt  act i ons by focusi ng  on
" i m m ate ri a l  d i st i nct i ons o r l abe l s fo r heads o f  dam ages"  and  requ i res courts to  undertake  wha t  the  Suprem e Court  o f  Canada  has re fe rred  to  as a
"com p l i ca ted  and  cum bersom e p rocess o f  m a tch i ng  a  head  o f  dam age  i n  to rt  to  a  pa rt i cu l a r cl a i m  fo r dam ages under a  sta tu to ry reg i m e ."  T he  Court
i nstructed  p l a i n t i f fs to  p resen t  the i r cl a i m s a t  t ri a l  on  a  g ross basi s,  ra the r than  ne t  o f  SABs, so  tha t  the  p roper deduct i ons can  take  p l ace  a f te r t ri a l .

The Carroll Appeal

T he  p l a i n t i f fs i n  Carro l l  appea l ed  a  t ri a l  j udge  ru l i ng  tha t  g ran ted  the  de fendan t  i nsu re r a  cond i t i ona l  assi gnm ent upon  paym ent o f  the  j udgm ent.
T he  Carro l l  case  a rose  ou t  o f  a  pedestri an -m oto r veh i cl e  acci den t  i n  a  townsh i p  near Ottawa  tha t  l e f t  the  p l a i n t i f f  wi th  si gn i f i can t  i n j u ri es.  A f te r a
seven-week t ri a l ,  a  j u ry found  the  de fendan ts to  be  62  pe r cen t  responsi b l e  fo r the  acci den t  and  accord i ng l y awarded  dam ages i n  the  am oun t o f
$2 ,610 ,774 .32  — $2 ,232 ,000  be i ng  fo r fu tu re  ca re  costs.

A cond i t i ona l  assi gnm ent o f  fu tu re  bene f i t  am oun ts to  the  de fendan t  i nsu re r was g ran ted  a t  t ri a l .  T he  assi gnm ent was cond i t i ona l  upon  paym ent o f  the
fu l l  award  by the  i nsu re r.  I f  the  i nsu re r ag reed  to  pay the  fu l l  award ,  i t  cou l d  recover the  assi gned  fu tu re  acci den t  bene f i ts f rom  the  p l a i n t i f f  to  address
l osses tha t  were  a l ready con tem p l a ted  by the  j u ry’s deci si on .  Even  though  the  am oun t o f  the  award  exceeded  the  ava i l ab l e  $2  m i l l i on  i nsu rance  l i m i t ,
the  i nsu re r cou l d  po ten t i a l l y reduce  i ts ove ra l l  l i ab i l i ty to  l ess than  $2  m i l l i on  i f  the  fu tu re  assi gned  am oun ts a re  g rea te r than  the  am oun t pa i d  i n
excess o f  $2  m i l l i on  fo l l owi ng  the  t ri a l .

T he  appe l l an ts appea l ed  the  cond i t i ona l  assi gnm ent on  the  basi s tha t  i t  vi o l a ted  the  m atch i ng  p ri nci p l es ou t l i ned  i n  Gi l be rt  and  tha t  the  cond i t i ona l
assi gnm ent o rde r was p rem atu re  si nce  the  j udgm ent had  no t  been  pa i d  when  the  o rde r was i ssued  (i .e . ,  the  appe l l an ts a rgued  tha t  the  i nsu re rs had  to
pay the  j udgm ent i n  fu l l  be fo re  they cou l d  seek an  o rde r fo r an  assi gnm ent),  even  though  they re fused  to  advi se  how m uch  had  been  pa i d  i n  bene f i ts
fo l l owi ng  the  t ri a l .

T he  Court  o f  Appea l  i n  Carro l l  con f i rm ed  tha t  the  si l o  approach  app l i es equa l l y i n  cases i nvo l vi ng  the  assi gnm ent o f  fu tu re  bene f i ts.  T he  Court  found
tha t  the re  i s no  p ri nci p l ed  o r techn i ca l  reason  why a  d i ffe ren t  m a tch i ng  reg i m e  shou l d  app l y to  SABs rece i ved  be fo re  and  a f te r t ri a l .  T he  Court
re i te ra ted  tha t  bo th  Bannon  and  Gi l be rt  shou l d  be  ove rru l ed  to  the  exten t  they a re  i nconsi sten t  wi th  the  si l o  approach  as:

T he  cu rren t  sta tu to ry t rust  and  assi gnm ent p rovi si ons m ake  i t  unnecessary to  requ i re  st ri ct  p roo f  o f  en t i t l em en t to  fu tu re  bene f i ts.  T hey pass no  ri sk o f
under-com pensa t i on  to  a  p l a i n t i f f .  T he  bene f i ts a re  assi gned  o r he l d  i n  t rust  as and  when  they a re  rece i ved  un t i l  such  t i m e  as the  de fendan t  o r i ts
i nsu re r has been  re i m bursed  fo r paym ents m ade  under the  j udgm ent i n  respect  o f  the  pa rt i cu l a r " si l o " .

In  o the r words,  one  o f  the  p ri o r po l i cy j ust i f i ca t i ons fo r the  st ri ct  m a tch i ng  approach  — tha t  under a  p revi ous ve rsi on  o f  the  sta tu te  a  p l a i n t i f f  cou l d  see
an  award  reduced  by the  am oun t o f  on l y hypo the t i ca l  bene f i ts — was no  l onger pe rt i nen t .  T he  cu rren t  p rovi si ons a l l ow a  Court  to  m ake  an  assi gnm ent
tha t  bears f ru i t  fo r a  payi ng  de fendan t  on l y when  those  bene f i ts a re  actua l l y rece i ved  by the  p l a i n t i f f .

T he  Court  o f  Appea l  a l so  found  tha t  the  t ri a l  j udge  d i d  no t  e rr by m aki ng  a  p rem atu re  assi gnm ent o rde r.  T he  appe l l an ts based  tha t  a rgum ent on  a
sect i on  o f  the  Insu rance  Act tha t  au tho ri zes a  t ri a l  j udge  to  assi gn  SABs to  the  de fendan ts o r the  de fendan ts’ i nsu re rs f rom  a  "p l a i n t i f f  who  recovered
dam ages i n  the  act i on " .  As the  de fendan ts had  no t  pa i d  the  fu l l  am oun t o f  the  j udgm ent by the  concl usi on  o f  the  t ri a l ,  the  appe l l an ts a rgued  tha t  they
had  no t  ye t  " recovered  dam ages i n  the  act i on " .

T he  Court  o f  Appea l  found  tha t  m aki ng  an  assi gnm ent o rde r con t i ngen t  on  the  dam ages havi ng  a l ready been  pa i d  i s i m pract i ca l  and  wou l d  resu l t  i n
unnecessary post-t ri a l  m o t i ons.  T he  Court  o f  Appea l  a l so  found  tha t  the  cond i t i ona l  assi gnm ent o rde r tha t  was m ade  by the  t ri a l  j udge  i n  th i s case  had
been  f rustra ted  and  deva l ued  as a  resu l t  o f  the  p l a i n t i f fs’ appea l  and  ce rta i n  posi t i ons taken  by counse l  fo r the  p l a i n t i f fs on  the  appea l .  As a  resu l t ,  the
Court  am ended  the  assi gnm ent o rde r to  requ i re  the  p l a i n t i f f  to  d i scl ose  to  the  de fendan ts the  am oun ts rece i ved  by way o f  SABs si nce  the  t ri a l .  T hose
bene f i ts were  to  be  i ncl uded  i n  the  assi gnm ent,  regard l ess o f  the  t i m i ng  o f  the  de fendan t  payi ng  the  award  i n  the  ci rcum stances o f  th i s case .
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10  T he  p l a i n t i f f  i n  Carro l l  a l so  sough t  l eave  to  appea l  the  costs award  a t  t ri a l ,  wh i ch  had  been  reduced  as a  resu l t  o f  l i t i ga t i on  conduct .  T he  Court  o f
Appea l  den i ed  l eave  to  appea l  the  costs award .

11  supra  no te  i ,  a t  pa ra .  39 .

By:  La rry E l l i o t
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