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ARTICLE

Supreme Court of Canada confirms shareholders do not have suff icient interest to
claim damages from losses suffered by the corporations they own

In  Brune t te  v.  Legau l t  Jo l y Th i f fau l t ,  2018  SCC 55 (Brune t te ),  the  Suprem e Court  o f  Canada  con f i rm s how stand i ng  ru l es i n  the  Code  o f  Ci vi l
Procedure ,  CQLR, c C-25 .01  (CCP) app l y i n  si tua t i ons where  shareho l de rs wan t  to  sue  on  the i r ow n  beha l f to  recover l osses to  the  co rpo ra t i on  they own .

L i ke  l i t i gan ts across Canada ,  any i nd i vi dua l s o r en t i t i es tha t  wan t  to  f i l e  ci vi l  su i ts aga i nst  o the r pa rt i es i n  Québec m ust  show tha t  they have  stand i ng  to
do  so .  To  secure  stand i ng ,  cl a i m an ts m ust  be  ab l e  to  dem onstra te  wha t  i s known as "su ff i ci en t  i n te rest"  i n  the  d i spu te  under a rt i cl e  85  o f  the  CCP. I f  the
party be i ng  sued  be l i eves tha t  the  cl a i m an ts have  no  such  su ff i ci en t  i n te rest ,  i t  can  ask the  court  to  d i sm i ss the  com p l a i n t  under a rt i cl e  168(3 ) o f  the
CCP.

T he  appe l l an ts i n  th i s case  were  t rustees o f  a  t rust  tha t  was the  so l e  shareho l de r o f  a  ho l d i ng  com pany.  T ha t  com pany,  i n  tu rn ,  con tro l l ed  a  se t  o f
co rpo ra t i ons tha t  owned , renova ted ,  and  opera ted  sen i o rs’ resi dences.  By 2010 ,  m ost  o f  these  co rpo ra t i ons were  bankrup t  as the  resu l t  o f ,  am ongst  o the r
th i ngs,  unexpected  tax b i l l s i ssued  by Revenu  Québec.  T he  co rpo ra t i ons had  rece i ved  tax advi ce  f rom  the  responden ts — severa l  l awyers and
accoun tan ts.  Accord i ng  to  the  appe l l an ts,  these  l awyers and  accoun tan ts gave  the  co rpo ra t i ons fau l ty advi ce .  T he  appe l l an ts a l l ege  tha t  th i s bad
advi ce  caused  the  co rpo ra t i ons to  unknowi ng l y st ructu re  the i r tax l i ab i l i t i es i n  a  m anner tha t  d i d  no t  com p l y wi th  tax l eg i sl a t i on .  T he  appe l l an ts cl a i m
tha t  the  unexpected  tax b i l l s,  and  the  resu l t i ng  bankrup tcy o f  the  co rpo ra t i ons,  f l owed  d i rect l y f rom  the  l awyers’ and  accoun tan ts’ quest i onab l e  advi ce .
Once  the  co rpo ra t i ons were  st ri pped  o f  va l ue  as a  resu l t  o f  go i ng  bankrup t ,  the  en t i re  va l ue  o f  the  t rust  p roperty o r "pa tri m ony"— the  shares i n  the
corpo ra t i ons — was l ost .

T he  appe l l an ts cl a i m ed  dam ages fo r the  l oss o f  the  t rust  p roperty.  T hey b rough t  the i r cl a i m  aga i nst  the  responden ts as t rustees o f  the  dep l e ted  t rust ,
no t  on  beha l f  o f  the  co rpo ra t i ons.  T he  responden ts successfu l l y sough t  to  have  the  cl a i m  d i sm i ssed  by the  Superi o r Court  o f  Québec on  the  basi s tha t
the  appe l l an ts d i d  no t  have  a  su ff i ci en t  i n te rest  i n  the  d i spu te  because  they were  act i ng  as th i rd -pa rt i es,  and  no t  on  beha l f  o f  the  co rpo ra t i ons tha t
actua l l y su ffe red  the  l osses i n  quest i on .  T he  Court  o f  Appea l  ag reed .

T he  Suprem e Court  o f  Canada  a l so  ag reed .  T he  m a j o ri ty deci si on  con f i rm s tha t  under a rt i cl e  168(3 ) o f  the  CCP, an  act i on  b rough t  by shareho l de rs on
the i r own  beha l f  aga i nst  a  de fendan t  who  caused  ha rm  to  the  owned  co rpo ra t i on  can  be  d i sm i ssed  fo r i nsu ff i ci en t  i n te rest  where  the  p l a i n t i f fs fa i l  to
a l l ege  the  necessary facts to  estab l i sh  two  e l em en ts.  Fi rst ,  they m ust  adequa te l y a l l ege  a  b reach  o f  an  ob l i ga t i on  owed  to  them  tha t  i s d i st i nct  f rom
ob l i ga t i ons owed  to  the  co rpo ra t i on  i tse l f .  Second ,  they m ust  si m i l a rl y a l l ege  pe rsona l  and  d i rect  i n j u ri es f l owi ng  f rom  tha t  b reach  tha t  a re  d i st i nct  f rom
i n j u ri es su ffe red  by the  co rpo ra t i on .  Pu t  ano the r way:  a  sha reho l de r can  on l y i ndependen t l y seek dam ages re l a ted  to  l osses to  the  co rpo ra t i on  where
tha t  sha reho l de r can  m ake  a  d i st i nct  cl a i m  f rom  the  one  the  co rpo ra t i on  cou l d  have  p l eaded  aga i nst  the  de fendan ts.  T he  m a j o ri ty’s deci si on  i s a
con f i rm a t i on  o f  the  Court ’s 1990  deci si on  i n  Hou l e  v.  Canad i an  Na t i ona l  Bank,  [1990 ]  3  SCR 122 (Hou l e ).

T he  Court ’s reason i ng  i s p rem i sed  on  a  ha l l m ark o f  co rpo ra te  l aw. Corpora t i ons have  d i st i nct  l ega l  pe rsona l i t i es,  the re fo re ,  i t  i s the  co rpo ra t i on  tha t
su ffe rs l osses tha t  has the  ri gh t  to  b ri ng  an  act i on  to  recover those  l osses.  T h i s m eans tha t  any su ff i ci en t  i n te rest  i n  a  d i spu te  i nvo l vi ng  a  co l l apsi ng
corpo ra t i on  i s a t t ri bu ted  to  the  su ffe ri ng  co rpo ra t i on  i tse l f .  T he  shareho l de rs,  act i ng  on  the i r own  beha l f ,  fa l l  ou tsi de  o f  the  d i spu te  un l ess they can
p l ead  a  d i st i nct  cause  o f  act i on .

T he  Court  ag reed  wi th  the  courts be l ow tha t  the  appe l l an ts’ cl a i m  shou l d  be  d i sm i ssed  fo r l ack o f  su ff i ci en t  i n te rest .  T he  ob l i ga t i ons,  b reaches,  and
dam ages p l eaded  by the  appe l l an ts ove rl apped  en t i re l y wi th  a  cl a i m  the  bankrup t  co rpo ra t i ons cou l d  have  b rough t  aga i nst  the i r l awyers and
accoun tan ts.  T he  l oss o f  the  t rust  p roperty,  fo r exam p l e ,  was si m p l y the  i nd i rect  consequence  o f  the  co rpo ra t i ons go i ng  bankrup t .  S i m i l a rl y,  the
de fendan t  l awyers and  accoun tan ts owed  no  separa te  ob l i ga t i on  to  p rovi de  advi ce  to  the  t rust .  T he  Court  concl uded  tha t ,  as a  resu l t ,  the  t rustees’ cl a i m
was no t  d i st i nct  and  so  they were  co rrect l y re fused  stand i ng  fo r l ack o f  su ff i ci en t  i n te rest .

T he  deci si on  con f i rm s the  ve ry na rrow scope  fo r d i rect  act i ons by shareho l de rs i n  Québec,  wh i ch  i s consi sten t  wi th  how such  cl a i m s a re  t rea ted
e l sewhere  i n  Canada .  As pe r Hou l e ,  and  now Brune t te ,  sha reho l de rs wi l l  on l y have  stand i ng  to  b ri ng  i ndependen t  causes o f  act i on  fo r dam ages f l owi ng
from  l osses to  the  co rpo ra t i ons they own  i f  they p l ead  adequa te  facts to  estab l i sh  tha t  (1 ) the  de fendan ts owed  the  shareho l de rs a  un i que  ob l i ga t i on
tha t  was b reached  and  (2 ) tha t  the  b reach  l ed  to  d i st i nct  and  d i rect  l osses to  the  shareho l de rs — l osses tha t  a re  separa te  f rom  those  su ffe red  by the
corpo ra t i ons.
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