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ARTICLE

Operators’ remedies in uncertain economic times
T he  cu rren t  o i l  and  gas p ri ci ng  envi ronm ent,  exacerba ted  by the  COVID-19  pandem i c,  wi l l  i nevi tab l y resu l t  i n  d i spu tes am ongst  opera to rs and  non-
opera to rs a ri si ng  f rom  de fau l ts on  paym ents and  d i sag reem ents abou t  shu t-i ns.  Accord i ng l y,  i t  i s i m pera t i ve  fo r opera to rs to  be  aware  o f  the i r ri gh ts,
ob l i ga t i ons and  ava i l ab l e  rem ed i es.

What you need to know

L i ke  i ts p redecessors,  the  2015  CAPL Opera t i ng  Procedure  i ncl udes a  num ber o f  rem ed i es fo r an  opera to r when  a  non-opera to r does no t  pay i ts
share  o f  costs and  expenses i ncu rred  by the  opera to r.  Pe rt i nen t  am ongst  these  a re  the  opera to r’s l i en ,  the  ri gh t  o f  se t-o ff ,  and  the  ri gh t  to  t rea t  a
de fau l t  as an  assi gnm ent o f  the  non-opera to r’s sha re  o f  p roduced  substances.

T hese  rem ed i es a re  no t  l i ke l y to  be  en fo rceab l e  once  the  non-opera to r becom es the  sub j ect  o f  bankrup tcy o r rece i ve rsh i p  p roceed i ngs,  o r m akes a
p roposa l  under the  Compan i es Cred i to rs Arrangements Act .

Opera to rs con tem p l a t i ng  shu t t i ng -i n  a  we l l  shou l d  ca re fu l l y revi ew the  speci f i c te rm s o f  the  govern i ng  l ease  to  ensure  tha t  the  cond i t i ons o f  any
shu t-i n  cl ause  have  been  and  rem a i n  sa t i sf i ed ,  fa i l i ng  wh i ch  cl a i m s by non-opera to rs m ay be  ava i l ab l e  fo r fa i l i ng  to  p rese rve  t i t l e  docum ents.  T he
fo rce  m a j eu re  p rovi si ons i n  the  CAPL Opera t i ng  Procedures and  m ost  l eases m ay p rovi de  a  fu rthe r answer to  such  cl a i m s g i ven  the  cu rren t  COVID-
19  pandem i c.

Opera to rs shou l d  a l so  be  aware  tha t  the re  i s a  ri sk tha t  a  cou rt  m ay f i nd  tha t  shu t t i ng -i n  a  we l l  to  the  de tri m en t  o f  non-opera to rs const i tu tes a  b reach
o f  f i duci a ry du ty.  T h i s ri sk i s reduced  under the  2007  and  2015  CAPL Opera t i ng  Procedures,  wh i ch  exp ressl y st i pu l a te  tha t  ob l i ga t i ons o the r than
those  re l a ted  to  the  com m i ng l i ng  o f  funds,  the  d i st ri bu t i on  o f  p roceeds and  the  m a i n tenance  o f  con f i den t i a l  i n fo rm at i on  a re  no t  i n tended  to  be
f i duci a ry ob l i ga t i ons.

Remedies for non-operators’ defaults on payment

Operator’s  lien

An opera to r has a  l i en  under the  2015  CAPL Opera t i ng  Procedure  aga i nst  each  non-opera to r’s i n te rest  i n  the  j o i n t  l ands,  the  we l l s and  equ i pm ent
the reon ,  the  p roduced  substances,  and  any o the r j o i n t  p roperty to  secure  paym ent o f  tha t  non-opera to r’s sha re  o f  costs and  expenses i ncu rred  fo r the
j o i n t  accoun t .

Pract i ca l l y,  to  en fo rce  the  opera to r’s l i en  aga i nst  the  non-opera to r’s worki ng  i n te rest  i n  the  j o i n t  l ands,  the  opera to r wi l l  requ i re  a  court  o rde r con f i rm i ng
the  sa l e  o f  the  non-opera to r’s i n te rest .  Such  an  o rde r wi l l :

con f i rm  the  opera to r’s ri gh t  to  se l l  i f  the  de fau l t i ng  non-opera to r cha l l enges the  va l i d i ty and  exten t  o f  the  opera to r’s l i en ;

p rovi de  assu rance  to  the  pu rchaser tha t  i t  i s acqu i ri ng  the  non-opera to r’s i n te rest ,  f ree  o f  any adverse  cl a i m s o r p ri o r secu ri ty,  and ;

ensure  tha t  the  de fau l t i ng  non-opera to r’s f reeho l d  i n te rest  can  be  t ransfe rred  a t  Land  T i t l es.

No tab l y,  an  opera to r canno t  en fo rce  i ts opera to r’s l i en  un t i l  60  days a f te r i t  has g i ven  no t i ce  to  the  de fau l t i ng  non-opera to r (copyi ng  a l l  o the rs) o f  the
de fau l t  and  requ i rem en t to  rem edy.

Right of set-off

An opera to r has a  ri gh t  under the  2015  CAPL Opera t i ng  Procedure  to  se t-o ff  any unpa i d  am oun t aga i nst  funds owed  to  i t  by the  non-opera to r under the
govern i ng  opera t i ng  ag reem ent o r any o the r ag reem ent,  wi thou t  a  co rrespond i ng  se t-o ff  ri gh t  fo r the  non-opera to r.  T h i s can  be  an  i m portan t  se l f -he l p
rem edy fo r opera to rs tha t  have  dea l i ngs wi th  non-opera to rs ou tsi de  the  scope  o f  the  j o i n t  opera t i ons because  i t  enab l es them  to  app l y un re l a ted  funds
payab l e  to  non-opera to rs aga i nst  am oun ts owi ng  by them . Cau t i on  shou l d  be  exe rci sed  when  se t t i ng  o ff  aga i nst  a  po ten t i a l l y i nso l ven t  non-opera to r.
Othe r cred i to rs m ay ob ta i n  a  court  o rde r to  reve rse  the  se t-o ff  t ransact i on  on  the  basi s tha t  i t  const i tu tes an  i m proper o r f raudu l en t  p re fe rence ,  wi th
po ten t i a l l y si gn i f i can t  cost  consequences.

T he  se t-o ff  rem edy canno t  be  exe rci sed  un t i l  the  exp i ra t i on  o f  a  30 -day cu re  pe ri od  fo l l owi ng  a  de fau l t  no t i ce .

Right to assignment of produced substances

An opera to r under the  2015  CAPL Opera t i ng  Procedure  m ay t rea t  a  non-opera to r’s de fau l t  i n  the   re i m bursem ent o f  costs and  expenses as an
i m m ed i a te  and  au tom at i c assi gnm ent o f  the  non-opera to r’s sha re  o f  p roduced  substances.  An  opera to r m ay then  d i spose  o f  those  substances a t  a  m arke t
p ri ce  on  wha teve r te rm s the  opera to r can  reasonab l y a rrange ,  and  app l y the  p roceeds aga i nst  am oun ts owi ng ,  i ncl ud i ng  i n te rest .  Assum i ng  the re  i s on -
go i ng  p roduct i on ,  th i s i s l i ke l y the  si m p l est  and  m ost  e ff i ci en t  m e thod  o f  recoveri ng  a  de fau l t i ng  non-opera to r’s sha re  o f  costs and  expenses i ncu rred  fo r
the  j o i n t  accoun t .

T he  assi gnm ent rem edy canno t  be  exe rci sed  un t i l  the  exp i ra t i on  o f  a  30 -day cu re  pe ri od  fo l l owi ng  a  de fau l t  no t i ce .

Effects of the non-operator’s  insolvency

Opera to rs shou l d  be  aware  tha t  the re  wi l l  be  a  stay o f  p roceed i ngs aga i nst  the  non-opera to r i n  the  even t  tha t  i t  becom es the  sub j ect  o f  p roceed i ngs
under the  Bankrup tcy and  Inso l vency Act ,  RSC 1985 ,  c.B-3  (BIA),  i ncl ud i ng  a  rece i ve rsh i p  o rde r,  o r m akes a  p roposa l  to  cred i to rs under the  Compan i es’
Cred i to rs Arrangements Act  (CCAA).  I t  i s un l i ke l y tha t  the  de fau l t  rem ed i es fo r a  pa rty’s fa i l u re  to  pay am oun ts owi ng  under an  o i l  and  gas opera t i ng
con tract  a re  en fo rceab l e  du ri ng  the  stay o f  p roceed i ngs.
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Under the  BIA,  once  a  deb to r f i l es a  no t i ce  o f  i n ten t i on  wi th  the  o ff i ci a l  rece i ve r o r f i l es a  p roposa l  wi th  the  Off i ce  o f  the  Superi n tenden t  o f  Bankrup tcy,
the re  i s a  stay o f  p roceed i ngs whereby no  cred i to r has any rem edy aga i nst  the  deb to r o r i ts p roperty,  and  no  cred i to r sha l l  com m ence  o r con t i nue  any
proceed i ng .

T he  A l be rta  tem p l a te  rece i ve rsh i p  o rde r i ncl udes a  p rovi si on  tha t  st i pu l a tes tha t  a l l  ri gh ts and  rem ed i es,  i ncl ud i ng ,  wi thou t  l i m i ta t i on ,  se t-o ff  ri gh ts,  a re
stayed  and  suspended  excep t  wi th  the  wri t ten  consen t  o f  the  rece i ve r o r l eave  o f  the  court .

T he  A l be rta  CCAA tem p l a te  o rde r si m i l a rl y p rovi des tha t  du ri ng  the  stay o f  p roceed i ngs,  a l l  cred i to rs’ ri gh ts and  rem ed i es,  whe the r j ud i ci a l  o r extra -
j ud i ci a l ,  aga i nst  the  app l i can t  deb to r,  the  m on i to r,  o r a ffect i ng  the  deb to r’s p roperty o r busi ness,  a re  stayed  and  suspended .  Courts have  been  cl ea r
tha t  the  te rm  “p roceed i ng ” i n  th i s con text  i s no t  con f i ned  to  l ega l  p roceed i ngs.

Operators ’ rights to shut-in

M any opera to rs wi l l  be  m ot i va ted  to  shu t-i n  we l l s due  to  cu rren t  p ri ci ng  and  the  shortage  o f  ava i l ab l e  sto rage .  Shu t t i ng -i n ,  however,  m ay g i ve  ri se  to
d i spu tes wi th  non-opera to rs tha t  requ i re  con t i nued  p roduct i on .

Shu t t i ng -i n  a  we l l  m ay resu l t  i n  te rm i na t i on  o f  the  l ease  and  the reby g i ve  ri se  to  cl a i m s by non-opera to rs fo r b reach  o f  i ts ob l i ga t i on  to  m a i n ta i n  t i t l e
docum ents.  Pursuan t  to  Cl ause  3 .04 ,  an  opera to r has an  ob l i ga t i on  to  conduct  a l l  j o i n t  opera t i ons d i l i gen t l y,  i n  a  good  and  workm an l i ke  m anner,  i n
com p l i ance  wi th  the  t i t l e  docum ents and  regu l a t i ons,  and  i n  acco rdance  wi th  good  o i l f i e l d  p ract i ce .  An  opera to r i s l i ab l e  to  non-opera to rs where  i t
b reaches those  ob l i ga t i ons to  a  degree  am oun t i ng  to  g ross neg l i gence  o r wi l fu l  m i sconduct .  Fa i l u re  to  m a i n ta i n  t i t l e  docum ents m ay reach  th i s degree .
Whethe r shu t t i ng -i n  wi l l  resu l t  i n  te rm i na t i on  wi l l  depend  on  the  speci f i c te rm s o f  the  l ease ,  and  accord i ng l y i t  i s i ncum ben t upon  eve ry opera to r
con tem p l a t i ng  a  shu t-i n  to  revi ew the  speci f i c govern i ng  l ease(s).

Under m any l eases,  un l ess the  cond i t i ons o f  a  shu t-i n  cl ause  i n  the  l ease  have  been  and  rem a i n  sa t i sf i ed ,  shu t t i ng -i n  a  we l l  wi l l  resu l t  i n  a  cessa t i on  o f
opera t i ons wh i ch ,  i f  i t  pe rsi sts beyond  any pe rm i t ted  cessa t i on  pe ri od ,  wi l l  resu l t  i n  the  exp i ra t i on  o f  the  p ri m ary te rm  and  m ay te rm i na te  the  l ease .
M any l eases con ta i n  an  exp ress shu t-i n  cl ause  tha t  pe rm i ts the  l ease  to  con t i nue  as l ong  as the re  i s a  shu t-i n  we l l  tha t  i s capab l e  o f  resum i ng
product i on  when  cond i t i ons pe rm i t .  Fo r exam p l e ,  the  CAPL 1999  Pe tro l eum  and  Na tu ra l  Gas Lease  and  Gran t  p rovi des tha t  the  l ease  wi l l  con t i nue
i nso fa r as the re  i s a  shu t-i n  we l l  tha t  i s “com p l e ted  fo r and  capab l e  o f  p roduct i on  o f  the  Leased  Substances”.  T h i s has been  i n te rp re ted  by the  courts to
m ean  “capab l e  o f  p roduci ng  i n  m ean i ng fu l  quan t i t i es”,  wh i ch  con ta i ns an  e l em en t o f  com m erci a l  vi ab i l i ty.  Courts have  he l d  tha t  fa i l u re  to  p roduce ,
when  econom i ca l  and  p ro f i tab l e  to  do  so ,  resu l ts i n  te rm i na t i on  o f  the  l ease .  T he  test  fo r whe the r p roduct i on  wou l d  be  econom i ca l  and  p ro f i tab l e  i s
whe the r,  based  on  i n fo rm at i on  ava i l ab l e  a t  the  t i m e ,  a  p ruden t  l essee  wou l d  have  fo reseen  p ro f i tab i l i ty.

Gi ven  the  cu rren t  COVID-19  pandem i c,  an  opera to r shu t t i ng -i n  a  we l l  m ay a l so  re l y upon  the  fo rce  m a j eu re  p rovi si ons i n  the  app l i cab l e  l ease(s) and
the  2015  CAPL to  p rese rve  the  l ease(s) and  respond  to  any cl a i m s by non-opera to rs.

Under Art i cl e  16  o f  the  2015  CAPL , a  pa rty’s ob l i ga t i ons a re  suspended  i nso fa r as they a re  p reven ted  f rom  perfo rm i ng  them  by fo rce  m a j eu re ,  wh i ch  i s
de f i ned  as an  even t  beyond  the  reasonab l e  con tro l  o f  the  app l i cab l e  pa rty tha t  has no t  been  caused  by i ts neg l i gence  and  cou l d  no t  have  been
preven ted  by reasonab l e  d i l i gence .  No tab l y,  however,  “l ack o f  f i nances,  changes i n  a  pa rty’s econom i c ci rcum stances and  changes tha t  a ffect  the
econom i c a t t ri bu tes o f  i nvestm en ts he reunder” a re  speci f i ca l l y excl uded  f rom  the  de f i n i t i on  o f  fo rce  m a j eu re .

M ost  o i l  and  gas l eases a l so  con ta i n  a  fo rce  m a j eu re  cl ause  whereby the  l ease  i s p rese rved  fo r the  du ra t i on  o f  any suspensi on  o r i n te rrup t i on  o f
opera t i ons due  to  an  even t  o f  fo rce  m a j eu re ,  de f i ned  as any cause  beyond  the  l essee ’s reasonab l e  con tro l ,  bu t  does no t  i ncl ude  a  l ack o f  f i nances.

To  the  exten t  tha t  the  cu rren t  COVID-19  pandem i c has resu l ted  i n  the  i n te rrup t i on  o r suspensi on  o f  opera t i ons,  the  fo rce  m a j eu re  p rovi si ons o f  the  2015
CAPL and  the  govern i ng  l ease  m ay resu l t  i n  the  p rese rva t i on  o f  the  l ease  and  suspensi on  o f  any ob l i ga t i ons tha t  the  opera to r i s p reven ted  f rom
perfo rm i ng .

Opera to rs shou l d  be  aware  tha t  shu t t i ng -i n  a  we l l  because  i t  i s i n  the i r own  best  i n te rests,  bu t  no t  the  best  i n te rests o f  non-opera to rs,  m ay resu l t  i n
cl a i m s fo r b reach  o f  f i duci a ry du t i es.

Fi duci a ry du t i es a re  ob l i ga t i ons to  act  se l f l essl y and  wi th  und i vi ded  l oya l ty to  ano the r pa rty.  A pa rty m ay be  found  to  owe  f i duci a ry ob l i ga t i ons i f  i t  has
the  ab i l i ty to  un i l a te ra l l y exe rci se  som e d i scre t i on  o r power so  as to  a ffect  the  l ega l  o r p ract i ca l  i n te rests o f  ano the r pa rty tha t  i s pecu l i a rl y vu l ne rab l e
to  i t ,  and  to  whom  i t  has p rovi ded  an  undertaki ng  o f  l oya l ty.

Courts wi l l  g i ve  si gn i f i can t  we i gh t  to  con tractua l  p rovi si ons tha t  exp ressl y de f i ne  the  pa rt i es’ re l a t i onsh i p ,  i ncl ud i ng  f i duci a ry ob l i ga t i ons,  however
desp i te  such  p rovi si ons they m ay none the l ess f i nd  tha t  add i t i ona l  f i duci a ry ob l i ga t i ons exi st .  Un l i ke  ea rl i e r ve rsi ons,  the  2007  and  2015  CAPL
Opera t i ng  Procedures exp ressl y l i m i t  the  opera to r’s f i duci a ry du t i es to  the  hand l i ng  o f  com m i ng l ed  funds,  d i st ri bu t i on  o f  p roduct i on  p roceeds,  and  the
ob l i ga t i on  to  m a i n ta i n  con f i den t i a l  i n fo rm at i on .  T he  ri sk tha t  a  cou rt  wi l l  f i nd  tha t  shu t t i ng -i n  a  we l l  const i tu tes a  b reach  o f  f i duci a ry du ty i s the re fo re
h i gher fo r opera t i ons governed  by the  1990  o r ea rl i e r ve rsi ons o f  the  CAPL Opera t i ng  Procedure .

 Cl ause  5 .05 (A),  2015  CAPL Opera t i ng  Procedure .  S i m i l a r p rovi si ons exi st  i n  the  2007 ,  1990 ,  1981 ,  1974  and  1971  CAPL Opera t i ng  Procedures.
However,  the  l anguage  regard i ng  the  p ri o ri ty o f  the  l i en  ove r o the r l i ens,  cha rges,  m ortgages and  securi ty i n te rests was no t  i nco rpo ra ted  un t i l  1990 .

 Cl ause  5 .05 (B)(c),  2015  CAPL Opera t i ng  Procedure .  S i m i l a r p rovi si ons exi st  i n  the  2007  and  1990  CAPL Opera t i ng  Procedures.  An  exp l i ci t  con tractua l
ri gh t  to  se t-o ff  i s no t  con ta i ned  i n  the  1981 ,  1974  and  1971  CAPL Opera t i ng  Procedures.

 Cl ause  505(B)(e ),  2015  CAPL Opera t i ng  Procedure .  S i m i l a r p rovi si ons exi st  i n  the  2007 ,  1990 ,  1981 ,  1974  and  1971  CAPL Opera t i ng  Procedures.

 Bankrup tcy and  Inso l vency Act ,  RSC 1985 ,  c.B-3 ,  s.  69

 h t tps: / /www.a l be rtacourts.ca /docs/de fau l t -sou rce /qb / tem p l a te -rece i ve rsh i p -o rde r-redwate r-scc-ed i ts-feb -14 -19 .pd f?sfvrsn=c686ad80_6

 h t tps: / /www.a l be rtacourts.ca /docs/de fau l t -sou rce /qb /ca l 01 ---2470918-v2 -ccaa-o rde r-(a l be rta )---j akr-m arkup65b9d3391b316d6b9 fc9 ff00001037d2 .pd f?
sfvrsn=e986ad80_4

 Cl ause  3 .04 ,  2015  CAPL Opera t i ng  Procedure .  S i m i l a r p rovi si ons exi st  i n  the  2007 ,  1990 ,  1981 ,  1974  and  1971  CAPL Opera t i ng  Procedures.
However,  the  standard  o f  ca re  expected  o f  an  Opera to r va ri es depend i ng  on  wh i ch  CAPL Opera t i ng  Procedure  app l i es.

 Art i cl e  16 ,  Fo rce  M a j eu re ,  2015  CAPL Opera t i ng  Procedure .  S i m i l a r p rovi si ons exi st  i n  the  2007 ,  1990 ,  1981 ,  1974  and  1971  CAPL Opera t i ng
Procedures.
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ttps://www.albertacourts.ca/docs/default-source/qb/template-receivership-order-redwater-scc-edits-feb-14-19.pdf?sfvrsn=c686ad80_
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