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ARTICLE

AER rejects Shell/Pieridae asset transfer: implications for insolvency matters
T h i s a rt i cl e  consi de rs po ten t i a l  i m p l i ca t i ons o f  the  A l be rta  Energy Regu l a to r’s (AER) recen t  deci si on  to  re j ect  j o i n t  app l i ca t i ons by She l l  Canada
L i m i ted  (She l l ) and  P i e ri dae  A l be rta  Product i on  L td .  (P i e ri dae ) re l a t i ng  to  the  t ransfe r o f  ownersh i p  o f  ce rta i n  sou r gas asse ts.

Legal background

In  January 2019 ,  the  Suprem e Court  o f  Canada  i ssued  i ts l andm ark deci si on  i n  Orphan  We l l  Associ a t i on  v Gran t  Thorn ton  L td  (a l so  known as Redw ate r)
and  con f i rm ed  tha t  a  t rustee  i n  bankrup tcy canno t  d i scl a i m  envi ronm enta l  l i ab i l i t i es o f  the  bankrup t  esta te .  T h i s deci si on  had  si gn i f i can t  i m p l i ca t i ons
fo r the  o i l  and  gas i ndustry,  as i t  i n t roduced  changes to  the  cred i t  ri sk assessm ent i n  a  chang i ng  econom i c and  po l i t i ca l  cl i m a te .

Af te r Redw ate r,  the  Governm ent o f  A l be rta  i nd i ca ted  tha t  i t  wou l d  p ri o ri t i ze  l eg i sl a t i ve  responses to  address the  consequences o f  Redw ate r.  In  Apri l ,
the  governm ent passed  B i l l  12 ,  L i ab i l i t i es Management S ta tu tes Amendment Act,  2020 ,  p rovi d i ng  add i t i ona l  too l s fo r the  Orphan  We l l  Associ a t i on  (the
OWA) and  the  AER to  m anage  and  rem ed i a te  o rphan  we l l s.  However,  th i s l eg i sl a t i on  rem a i ns un tested  to  da te .  T he  AER m ade  i ts deci si on  i n  the
She l l /P i e ri dae  t ransact i on  i n  th i s un i que  l ega l  con text .

AER’s decision on the Shell/Pieridae transfer of sour gas assets

On M ay 13 ,  2020 ,  the  AER i ssued  a  deci si on  re fusi ng  j o i n t  app l i ca t i ons by She l l  and  P i e ri dae  wi th  respect  to  the  sa l e  o f  She l l ’s sou r gas p rocessi ng
p l an ts to  P i e ri dae .  In  the  app l i ca t i on ,  the  com pan i es had  sough t  approva l s under a  num ber o f  sta tu tes.  T he  crux o f  the  AER’s deci si on  concerned  the
Envi ronmenta l  Pro tect i on  and  Enhancement Act (EPEA) app l i ca t i ons,  i n  wh i ch  She l l  and  P i e ri dae  p roposed  they sp l i t  regu l a to ry l i ab i l i t i es.  Under the
proposa l ,  She l l  wou l d  rem a i n  l i ab l e  fo r h i sto ri c regu l a to ry l i ab i l i ty fo r su l f i no l  and  ce rta i n  o the r substances,  wh i l e  P i e ri dae  wou l d  be  l i ab l e  fo r a l l  o the r
rem ed i a t i on  and  recl am at i on  costs.  T he  AER re j ected  th i s p roposa l  fo r seve ra l  reasons,  i ncl ud i ng :

T he  scope  and  exten t  o f  con tam i na t i on  a t  the  si tes was uncl ea r.   T h i s crea ted  p ract i ca l  uncerta i n ty as to  how to  d i st i ngu i sh  be tween  con tam i na t i on
from  h i sto ri c opera t i on  o f  the  asse ts and  ongo i ng  opera t i ons fo r the  pu rposes o f  apport i on i ng  l i ab i l i ty,  as we l l  as regu l a to ry uncerta i n ty a ri si ng  f rom
the  p roposed  pa rt i a l  ob l i ga t i ons o f  each  pa rty;

T he  EPEA does no t  d i st i ngu i sh  recl am at i on  o r rem ed i a t i on  l i ab i l i t i es by substance ;

T he  p roposa l  was con tra ry to  the  po l l u te r-pays p ri nci p l e  tha t  gu i des the  EPEA. She l l ,  as the  cu rren t  opera to r,  has rem ed i a t i on  and  recl am at i on
ob l i ga t i ons re l a t i ng  to  the  two  sour gas p l an ts.  I f  the  p roposed  approva l  was g ran ted ,  She l l ,  as po l l u te r,  wou l d  be  re l i eved  f rom  costs associ a ted
wi th  decom m i ssi on i ng ,  rem ed i a t i ng  and  recl a i m i ng  the  p l an ts (excep t  fo r the  l i ab i l i ty associ a ted  wi th  h i sto ri c su l f i no l  con tam i na t i on );  and

T he  p roposa l  d i m i n i shed  the  AER’s ab i l i ty to  en fo rce  ob l i ga t i ons under the  EPEA. Fi rst ,  the  p roposa l  was con tra ry to  the  concep t  o f  j o i n t  and
severa l  l i ab i l i ty fo r envi ronm enta l  ob l i ga t i ons.  Second ,  the  AER wou l d  have  fewer en fo rcem ent too l s to  i ncen t i vi ze  She l l  to  d i scharge  i ts l i ab i l i ty
fo r h i sto ri c su l f i no l  con tam i na t i on ,  as She l l  wou l d  no t  be  bene f i t i ng  f rom  the  con t i nued  act i vi t i es a t  the  p l an ts.

T he  AER’s deci si on  was wi thou t  p re j ud i ce  to  the  pa rt i es’ ab i l i ty to  subm i t  fu rthe r app l i ca t i ons i n  respect  o f  the  p roposed  t ransact i on .

Potential implications

T he  AER’s deci si on  m eans the re  a re  cha l l enges ahead  fo r o i l  and  gas t ransact i ons,  as com m erci a l  pa rt i es regu l a rl y separa te  envi ronm enta l  l i ab i l i t i es
by con tract .  T he  deci si on  re f l ects concerns wi th  ensuri ng  su ff i ci en t  regu l a to ry ce rta i n ty and  ove rsi gh t  fo r rem ed i a t i ng  and  recl a i m i ng  o i l  and  gas
faci l i t i es,  con t i nu i ng  the  them e p revi ousl y seen  i n  Redw ate r o f  em phasi zi ng  red ress fo r envi ronm enta l  l i ab i l i t i es i n  com m erci a l  t ransact i ons.  Toge the r
wi th  enact i ng  B i l l  12 ,  these  deve l opm ents suggest  tha t  the  AER wi l l  take  a  m ore  act i ve  ro l e  i n  ove rsee i ng  o i l  and  gas t ransact i ons,  as the  costs o f
sa t i sfyi ng  the  envi ronm enta l  ob l i ga t i ons associ a ted  wi th  o i l  and  gas asse ts i s a  g rowi ng  concern  i n  a l l  t ransact i ons requ i ri ng  regu l a to ry and  j ud i ci a l
approva l .

T he  AER’s deci si on  a l so  dem onstra tes how the  exi st i ng  regu l a to ry f ram ework m ay a ffect  i n  the  fu tu re  t ransact i ons concern i ng  the  pu rchase  and  sa l e  o f
o i l  and  gas asse ts.  In  pa rt i cu l a r,  the  regu l a to ry restra i n t  on  vendor and  pu rchaser ab i l i t i es to  l i m i t  con tractua l l y envi ronm enta l  l i ab i l i t i es wi l l  l i ke l y
a ffect  a  po ten t i a l  pu rchaser’s wi l l i ngness to  pu rchase  an  asse t .  A t  m i n i m um , i t  wi l l  a ffect  the  te rm s o f  the  dea l .  I t  wi l l  a l so  a ffect  pa rt i es’ deci si ons to
en te r fo rm a l l y i n to  i nso l vency p roceed i ngs.  To  the  exten t  tha t  the  sub j ect  asse ts const i tu te  the  on l y vi ab l e  asse ts o f  a  deb to r com pany,  the  deb to r
shou l d  consi de r the  possi b i l i ty tha t  cou rt  approva l  o f  a  p roposed  t ransact i on  m ay no t  sa t i sfy AER’s requ i rem en ts fo r the  appropri a te  d i st ri bu t i on  o f
l i ab i l i t i es,  and  the  re l a t i ve  costs o f  rea l i za t i on  i n  a  fo rm a l  p roceed i ng  o r by o the r m eans.

As f i nanci a l  i m pacts o f  the  COVID-19  m easures and  the  federa l  and  p rovi nci a l  governm ents’ responses becom e cl ea re r,  the  ba l ance  o f  the  p roposed
“su i te  o f  po l i ci es” wi l l  hope fu l l y p rovi de  fu rthe r i nsi gh t  fo r i ssues tha t  a re  ye t  to  be  addressed  i n  A l be rta ’s l i ab i l i ty m anagem ent f ram ework and  p rovi de
he l p fu l  gu i dance  fo r the  o i l  and  gas i nso l vency p roceed i ngs fo l l owi ng  Redw ate r.

 Orphan  We l l  Associ a t i on  v Gran t  Thorn ton  L td,  2019  SCC 5 ,  [2019 ]  1  SCR 150  [Redwate r] .

 Read  BLG’s p revi ous a rt i cl e  on  the  i m p l i ca t i ons o f  Redwate r

 A l be rta  Energy Regu l a to r,  She l l  Canada  L i m i ted  T ransfe r o f  Ownersh i p  Incl ud i ng  the  Wate rton  Sour Gas P l an t  EPEA App l i ca t i on  No  021-258  and
Jum p i ng  Pound  Sour Gas P l an t  EPEA App l i ca t i on  No .  015-11587 ,  Deci si on  da ted  M ay 13 ,  2020 .
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https://www.blg.com/en/insights/2020/07/en/insights/2019/02/redwater-decisio
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