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ARTICLE

COVID-19 Renders “Peaceful Enjoyment” impossible and relieves tenant from
obligation to pay rent

A l ong-awa i ted  f i rst  deci si on  was rendered  on  Ju l y 16 ,  2020  by the  Superi o r Court  o f  Québec i n  re l a t i on  to  the  ob l i ga t i on  o f  payi ng  ren t  du ri ng  the
COVID-19  pandem i c.  Such  deci si on  i s favourab l e  to  tenan ts bu t  m ay st i l l  be  appea l ed  o r d i st i ngu i shed  i n  fu tu re  deci si ons.  We wi l l  have  to  wa i t  seve ra l
m on ths be fo re  understand i ng  the  t rend  o f  the  Québec courts on  th i s i ssue .  T he  fo l l owi ng  i s a  sum m ary o f  such  deci si on .

On  Ju l y 16 ,  2020 ,  i n  the  m atte r o f  Hengyun  In te rna t i ona l  Investmen t Commerce  Inc.  v.  9368-7614  Québec Inc.,  the  Québec Superi o r Court  re l eased  one
o f  i ts f i rst  deci si ons addressi ng  a  com m erci a l  tenan t ’s ob l i ga t i on  to  pay ren t  du ri ng  the  COVID-19  pandem i c.

Hengyung  In te rna t i ona l  Investm en t Com m erce  Inc.  (the  Land l o rd ) l eases p rem i ses i n  M on tréa l  (the  Lease) to  Vi ta l M axx Fi tness Cen tre  Inc.  fo r use  as a
gym . T he  Lease  was subsequen t l y assi gned  to  9368-7614  Québec Inc.  (the  Tenan t).  Un fo rtuna te l y,  the  re l a t i onsh i p  be tween  these  pa rt i es tu rned  sour
a l m ost  i m m ed i a te l y,  wi th  each  even tua l l y i n i t i a t i ng  severa l  app l i ca t i ons fo r i n j unct i ve  re l i e f .

In  the  case  a t  hand ,  the  Court  assessed  m u l t i p l e  cl a i m s m ade  by the  Tenan t  fo r ren t  reduct i on ,  one  o f  wh i ch  re l a ted  to  the  pe ri od  be tween  M arch  and
June  o f  2020 .  Duri ng  such  pe ri od ,  the  Tenan t  was fo rced  by governm ent decree  to  cl ose  i ts gym  as i t  was deem ed to  be  a  “non-essen t i a l  se rvi ce ” (the
Decree) by the  Québec governm ent.  T he  Tenan t  cl a i m ed  tha t  the  Decree  const i tu ted  a  superi o r fo rce  (fo rce  ma jeu re) and  tha t  i t  shou l d  the re fo re  be
re l i eved  f rom  i ts ob l i ga t i on  to  pay ren t  du ri ng  the  en t i re ty o f  the  p revi ousl y m en t i oned  pe ri od .

As m i gh t  be  expected ,  the  Land l o rd  opposed  the  Tenan t ’s posi t i on ,  a rgu i ng  tha t  superi o r fo rce  had  no t  occu rred ,  and  tha t  even  i n  the  case  o f  superi o r
fo rce ,  the  speci f i c p rovi si on  under the  Lease  dea l i ng  wi th  i t  ob l i ga ted  the  Tenan t  to  pay ren t .

As pa rt  o f  i ts ana l ysi s,  the  Court  revi ewed  the  p recond i t i ons requ i red  by Art i cl e  1470  o f  the  Ci vi l  Code  o f  Québec to  estab l i sh  the  occu rrence  o f  an
even t  o f  “superi o r fo rce ”,  nam e l y:

1.  An  un fo reseeab l e  even t:  An  even t  i s un fo reseeab l e  i f  i t  cou l d  no t  be  fo reseen  when  the  ob l i ga t i on  was con tracted ;  and

2.  An  i rresi st i b l e  even t:  An  even t  i s i rresi st i b l e  i f  i t  wou l d  p reven t  the  pe rfo rm ance  o f  the  sub j ect  ob l i ga t i on  by anyone ,  no t  j ust  the  deb to r.

T he  f i rst  cri te ri on  i s consi de red  to  be  sa t i sf i ed  by the  Court ,  as COVID-19  cou l d  no t  be  fo reseen  when  the  Lease  was execu ted  i n  2017 .

Wi th  respect  to  the  second  cri te ri on ,  the  Tenan t  pu rpo rts tha t  such  cri te ri on  i s a l so  sa t i sf i ed  as the  Decree  p reven ted  the  Tenan t  f rom  opera t i ng  and
genera t i ng  revenue  to  a l l ow i t  to  pay i ts ren t .  T he  Court  i ndeed  consi de red  th i s second  cri te ri on  to  be  sa t i sf i ed ,  bu t  fo r an  en t i re l y d i ffe ren t  reason .  T he
Court  re fu ted  the  “sub j ect i ve ” approach  to  i rresi st i b i l i ty p roposed  by the  Tenan t .   In  o rde r to  be  consi de red  as i rresi st i b l e ,  the  even t  a t  i ssue  m ust
p reven t  any tenan t  p l aced  i n  the  sam e ci rcum stances f rom  payi ng  i ts ren t  no twi thstand i ng  i ts f i nanci a l  capaci ty.

However,  the  Court  consi de red  tha t  the  Decree  was an  even t ,  bo th  “un fo reseeab l e ” and  “i rresi st i b l e ”,  o f  superi o r fo rce  tha t  p reven ted  the  Land l o rd  f rom
fu l f i l l i ng  i ts ob l i ga t i on  to  p rovi de  the  Tenan t  wi th  peaceab l e  en j oym ent o f  the  p rem i ses and  tha t  such  ob l i ga t i on  i s an  ob l i ga t i on  o f  resu l t ,  wh i ch  m ay
be  l i m i ted ,  bu t  no t  com p l e te l y excl uded ,  by the  pa rt i es to  a  com m erci a l  l ease .   In  the  ci rcum stances,  the  Court  app l i ed  Art i cl e  1694  o f  the  Ci vi l  Code
o f  Québec and  re l eased  the  Tenan t  f rom  i ts co rre l a t i ve  ob l i ga t i on  to  pay ren t .

M oreover,  the  Court  re fused  to  app l y the  “unavo i dab l e  de l ay” p rovi si on  se t  fo rth  i n  the  Lease  pu rsuan t  to  wh i ch  the  Tenan t  wou l d  st i l l  have  to  pay i ts
ren t  no twi thstand i ng  the  occu rrence  o f  an  unavo i dab l e  de l ay.   Pe r the  Court ,  such  a  cl ause  on l y governs ob l i ga t i ons the  pe rfo rm ance  o f  wh i ch  can  be
de l ayed  bu t  no t  ob l i ga t i ons tha t  can  no t  be  pe rfo rm ed  a t  a l l .   In  i nstance ,  g i ven  tha t  the  Court  consi de red  tha t  the  Land l o rd ’s ob l i ga t i on  to  p rovi de
peaceab l e  en j oym ent o f  the  p rem i ses du ri ng  such  pe ri od  was no  l onger possi b l e ,  the  Land l o rd  cou l d  the re fo re  no t  cl a i m  the  paym ent o f  the
correspond i ng  ren t .

Shou l d  you  have  any quest i ons o r concerns regard i ng  your ob l i ga t i ons as l and l o rd  o r tenan t  i n  l i gh t  o f  the  fo rego i ng  deci si on ,  p l ease  do  no t  hesi ta te  to
con tact  a  m em ber o f  ou r l easi ng  team

By: Ca the ri ne  Guert i n,  L i ne  Abecassi s,  Raphae l  Rod i t i

Se rvi ces:  Com m erci a l  Rea l  Esta te
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