
February 04, 2016

ARTICLE

Update on Physician-Assisted Death: Superior Court Issues Practice Direction with
Requirements for Bringing an Application

On January 15 ,  2016 ,  the  Suprem e Court  o f  Canada  g ran ted  the  At to rney Genera l  a  fu rthe r fou r m on th  extensi on  o f  the  suspensi on  o f  i nva l i d i ty o f
the  Cri mi na l  Code  provi si ons re l a t i ng  to  physi ci an -assi sted  dea th ,  i .e . ,  to  June  6 ,  2016 .  In  add i t i on ,  the  Court  a l l owed  i nd i vi dua l s to  b ri ng  an
app l i ca t i on  to  the  Superi o r Court  o f  Just i ce  fo r an  o rde r tha t  wou l d  au tho ri ze  a  physi ci an -assi sted  dea th  du ri ng  the  fou r m on th  extensi on .  On  January
29 ,  2016 ,  the  On ta ri o  Superi o r Court  re l eased  a  p ract i ce  d i rect i on on  wha t  wi l l  be  requ i red  fo r tha t  Court  to  hear such  an  app l i ca t i on  and  g ran t  the
re l i e f  sough t .

The Evidence:

In  o rde r to  b ri ng  an  app l i ca t i on ,  the  i nd i vi dua l  m ust  f i l e  evi dence  i n  the  fo rm  o f  a ff i davi ts f rom :

the  app l i can t  seeki ng  the  re l i e f ,  wi th  background  b i og raph i ca l  i n fo rm at i on ,  m ed i ca l  cond i t i ons,  the  reasons fo r the  app l i can t 's request  (addressi ng
the  cri te ri a  se t  ou t  i n  the  Carte r case),  the  m anner,  m eans and  t i m i ng  o f  the  assi sted  physi ci an  dea th ,  and  whe the r the  app l i can t  i s aware  tha t  th i s
request  m ay be  wi thd rawn a t  any t i m e .

the  app l i can t 's a t tend i ng  physi ci an ,  wi th  evi dence  abou t  the  g ri evous i rrem ed i ab l e  m ed i ca t i on  cond i t i on ,  the  app l i can t 's su ffe ri ng  as a  resu l t  o f  the
m ed i ca l  cond i t i on ,  the  app l i can t 's m en ta l  capaci ty,  whe the r o r no t  the  app l i can t  i s o r wi l l  be  physi ca l l y i ncapab l e  o f  end i ng  he r l i fe ,  and  whe the r
the  app l i can t  i s aware  tha t  she  m ay wi thd raw the  request  a t  any t i m e .

a  consu l t i ng  psych i a tri st  who  a t tests to ,  am ong  o the r th i ngs,  whe the r the  pa t i en t  has the  m en ta l  capaci ty to  m ake  a  cl ea r,  f ree  and  i n fo rm ed
deci si on  abou t  physi ci an -assi sted  dea th .

the  physi ci an  who  wi l l  be  au tho ri zed  to  assi st  the  app l i can t 's dea th ,  who  m ay be  the  a t tend i ng  physi ci an  o r ano the r physi ci an .  T h i s a ff i davi t  wou l d
address,  am ong  o the r th i ngs,  the  m anner and  m eans and  t i m i ng  o f  the  physi ci an  assi sted  dea th ,  whe the r the  physi ci an  i s wi l l i ng  to  assi st  the
app l i can t  i n  dyi ng ,  whe the r the  physi ci an  be l i eves tha t  h i s o r he r p rovi d i ng  assi stance  wou l d  be  cl ea rl y consi sten t  wi th  the  app l i can t 's wi shes and
whe the r the  physi ci an  understands tha t  the  deci si on  i s en t i re l y the  app l i can t 's to  m ake .

We no te  tha t  the  In te ri m  Gu i dance  Docum ent f rom  the  Co l l ege  o f  Physi ci ans and  Surgeons and  the  Canad i an  M ed i ca l  Associ a t i on 's
Recom m enda t i ons do  no t  requ i re  tha t  the  second  op i n i on  be  f rom  a  psych i a tri st  bu t  ra the r j ust  f rom  ano the r physi ci an .  T he  requ i rem en t fo r a
psych i a tri c op i n i on  i s,  however,  i n  l i ne  wi th  the  p rocess ou t l i ned  by Just i ce  Lynn  Sm i th  o f  the  Bri t i sh  Co l um b i a  Suprem e Court  when  she  ca rved  ou t  a
speci f i c exem pt i on  fo r Gl o ri a  Tayl o r,  one  o f  the  p l a i n t i f fs i n  the  Carte r case ,  so  tha t  she  wou l d  no t  have  to  wa i t  ou t  the  appea l  p rocess shou l d  she
desi re  a  physi ci an -assi sted  dea th .

Who must be provided with notice of the application?

Im portan t l y,  the  On ta ri o  Superi o r Court  has fu rthe r d i rected  tha t  the  app l i ca t i on  m ust  be  se rved  on  the  At to rney Genera l  fo r Canada  and  the  At to rney
Genera l  fo r On ta ri o .  In  add i t i on ,  depend i ng  on  the  ci rcum stances,  the  Court  may requ i re  tha t  a  no t i ce  o f  the  app l i ca t i on  be  se rved  on  the  app l i can t 's
spouse  o r pa rtne r,  ch i l d ren ,  pa ren ts,  g randparen ts,  si b l i ngs o r any o the r pe rson  who  wi l l  be  a ffected  by the  o rde r sough t .  Such  no t i ce  i s beyond  tha t
con tem p l a ted  by Just i ce  Sm i th  i n  the  Carte r case ,  as she  d i d  no t  requ i re  tha t  any no t i ce  be  g i ven  o f  the  app l i ca t i on  o the r than  to  the  Court .  I t  rem a i ns
to  be  seen  whe the r the  federa l  o r On ta ri o  A t to rneys Genera l  wi l l  pa rt i ci pa te  i n  any heari ng  upon  be i ng  p rovi ded  wi th  no t i ce ,  and  under wha t
ci rcum stances the  Court  wi l l  requ i re  tha t  no t i ce  be  p rovi ded  to  fam i l y m em bers.

How, if at all, will the applicant's privacy be protected if so desired?

Anothe r un i que  fea tu re  o f  the  On ta ri o  Superi o r Court 's p ract i ce  d i rect i on  i s a  requ i rem en t tha t  the  no t i ce  o f  app l i ca t i on  shou l d  se t  ou t  i f  the  app l i can t
i n tends to  seek a  pub l i ca t i on  ban ,  an  o rde r to  have  the  app l i ca t i on  heard  i n  the  absence  o f  the  pub l i c,  o r an  o rde r to  sea l  the  f i l e ,  as we l l  as the
grounds fo r seeki ng  such  an  o rde r.  I t  i s no tab l e  tha t  the  p ract i ce  d i rect i on  does no t  requ i re  tha t  the  m ed i a  be  pu t  on  no t i ce  o f  the  request .  T h i s suggests
tha t  the  Court  i s a t  l east  open  to  taki ng  steps to  p rese rve  the  ve ry p ri va te  na tu re  o f  the  si tua t i on  i f  asked ,  a l though  i t  i s no t  ye t  cl ea r tha t  they wou l d  i n
fact  take  these  steps.  T h i s m i gh t  a l so  underl i e  the  Court 's deci si on  to  requ i re  tha t  the  At to rneys Genera l  be  no t i f i ed  o f  the  app l i ca t i on ,  so  tha t  the
governm ents'  posi t i on  on  th i s pub l i c i n te rest  i ssue  m ay be  b rough t  to  bear.
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