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ARTICLE

FCA Clarif ies Law on How Consolidated Actions and Judicial Reviews May Proceed as
a Class Action

In  Brake  v.  Canada  (At to rney Genera l ) the  Federa l  Court  o f  Appea l  si m p l i f i ed  how l i t i gan ts m ay concurren t l y pu rsue  app l i ca t i ons fo r j ud i ci a l  revi ew and
act i ons be fo re  the  Federa l  Courts,an  a rea  p revi ousl y “f raugh t  wi th  unnecessary p rocedura l  com p l exi ty and  uncerta i n ty. ” Hi sto ri ca l l y,  l i t i gan ts had  to
b ri ng  act i ons fo r dam ages i n  the  courts o f  l aw and  p roceed i ngs fo r j ud i ci a l  revi ew i n  the  courts o f  equ i ty.  Because  dam ages a re  no t  ava i l ab l e  i n  j ud i ci a l
revi ew, app l i ca t i ons and  ce rta i n  adm i n i st ra t i ve  rem ed i es a re  no t  ava i l ab l e  i n  act i ons fo r dam ages.  L i t i gan ts who  be l i eved  they were  wronged  by an
adm i n i st ra t i ve  de l ega te  and  wan ted  to  pu rsue  bo th  dam ages and  adm i n i st ra t i ve  l aw rem ed i es faced  a  p rob l em : d i d  they need  to  com m ence  two
separa te  p roceed i ngs?  In  add i t i on ,  wha t  wou l d  happen  i f  they wan ted  to  “convert ” the i r act i on  i n to  a  cl ass p roceed i ng?

Background

Gera l d  Brake  faced  th i s d i l em m a. In  2008 ,  Canada  and  the  Federa t i on  o f  Newfound l and  Ind i ans si gned  an  ag reem ent acknowl edg i ng  tha t  the  Qa l i pu
M i ’km aq  Fi rst  Na t i on  Band  and  i ts m em bers qua l i f i ed  as “Ind i ans” under the  Ind i an  Act.  Am ong  o the r th i ngs,  the  ag reem ent se t  the  cri te ri a  fo r
m em bersh i p  i n  the  Band .  Fo l l owi ng  the  ag reem ent,  “an  unexpected l y h i gh  num ber” o f  i nd i vi dua l s app l i ed  fo r and  sa t i sf i ed  the  requ i rem en ts fo r
m em bersh i p .  T h i s m o t i va ted  Canada  and  the  Federa t i on  o f  Newfound l and  Ind i ans to  i m p l em ent a  supp l em enta l  ag reem ent i n  2013 ,  wh i ch  rendered
the  m em bersh i p  requ i rem en ts m ore  onerous.  As a  resu l t  o f  the  changes,  app l i ca t i ons fo r Band  m em bersh i p  m ade  by M r.  Brake  and  m any o the rs were
unsuccessfu l .  In  l i gh t  o f  th i s,  M r.  Brake  f i l ed  an  app l i ca t i on  fo r j ud i ci a l  revi ew be fo re  the  Federa l  Court  o f  a l l  app l i ca t i ons tha t  the  Federa t i on  had
re j ected ,  based  upon  the  m od i f i ed  m em bersh i p  cri te ri a .

Short l y the rea f te r M r.  Brake  b rough t  a  m o t i on  to  “convert ” h i s app l i ca t i on  i n to  an  act i on ,  si nce  he  wan ted  com pensa t i on  fo r the  dam ages he  i ncu rred
because  the  Federa t i on  had  den i ed  h i s app l i ca t i on ,  i n  add i t i on  to  the  adm i n i st ra t i ve  l aw rem ed i es.  He  a l so  b rough t  a  m o t i on  to  ce rt i fy h i s p roposed
act i on  as a  cl ass p roceed i ng .

T he  Federa l  Court  den i ed  bo th  m ot i ons.  T he  Court  decl i ned  to  ce rt i fy the  cl ass p roceed i ng  because  M r.  Brake ’s p roposed  cl ass was no t  asce rta i nab l e
and  a  cl ass p roceed i ng  was no t  the  p re fe rab l e  p rocedure  to  ad j ud i ca te  the  i ssues he  ra i sed .  M oreover,  the  Federa l  Court  re fused  to  “convert ” M r.  Brake ’s
app l i ca t i on  i n to  an  act i on ,  si nce  the  ra t i ona l e  fo r the  “conversi on ” was to  support  a  cl ass p roceed i ng ,  wh i ch  the  Court  re j ected .   

Federal Court of Appeal’s Reasoning

T he  Federa l  Court  o f  Appea l  he l d  tha t  a  pa rty m i gh t  si m u l taneousl y seek j ud i ci a l  revi ew and  b ri ng  an  act i on  fo r dam ages,  as th i s wou l d  i m prove  access
to  j ust i ce .   Wh i l e  l i t i gan ts canno t  cl a i m  dam ages i n  a  j ud i ci a l  revi ew app l i ca t i on  and  canno t  seek adm i n i st ra t i ve  rem ed i es (such  as quash i ng  a  deci si on
and  send i ng  i t  back fo r rede te rm i na t i on ) i n  an  act i on ,  Federa l  cou rts have  the  au tho ri ty to  conso l i da te  m u l t i p l e  p roceed i ngs.  Under th i s power,  m u l t i p l e
p roceed i ngs can  p rog ress as i f  they were  one  p roceed i ng .  
M oreover,  no th i ng  i n  the  Federa l  Court ’s Ru l es exp ressl y p roh i b i ted  a  conso l i da ted  j ud i ci a l  revi ew and  act i on  fo r dam ages f rom  p roceed i ng  as a  cl ass
act i on .   

Idea l l y,  p l a i n t i f fs/app l i can ts shou l d  e i the r:

 Separa te l y f i l e  an  app l i ca t i on  fo r j ud i ci a l  revi ew and  an  act i on ,  conso l i da te  the  two  m atte rs under the  Rul es  and ,  i f  desi red ,  seek ce rt i f i ca t i on  o f
the  conso l i da ted  m atte r as a  cl ass act i on ;  o r

Fi l e  a  sta tem en t o f  cl a i m  seeki ng  bo th  adm i n i st ra t i ve  rem ed i es and  dam ages fo r l osses due  to  un reasonab l e  o r i nva l i d  adm i n i st ra t i ve  deci si on -
m aki ng ,  the reby conso l i da t i ng  the  act i on  and  app l i ca t i on  a t  the  ou tse t .  T he  p l a i n t i f f /app l i can t  can  then  seek to  have  the  act i on  p roceed  to
ce rt i f i ca t i on  as a  cl ass act i on .

T he  approach  tha t  M r.  Brake  had  taken  (sta rt i ng  a  j ud i ci a l  revi ew app l i ca t i on  and  seeki ng  to  convert  i t  to  an  act i on ) crea ted  p ract i ca l  and  concep tua l
d i ff i cu l t i es and  the  Court  recom m ended  aga i nst  i t .  None the l ess,  the  Court  o f  Appea l  found  tha t  the  l ower cou rt  had  e rred  i n  no t  ce rt i fyi ng  th i s
p roceed i ng  as a  cl ass act i on  and  m ade  a  ce rt i f i ca t i on  o rde r.

Significance of Brake

Brake ’s i m portance  l i es i n  i ts p ragm at i sm . T he  deci si on  p rovi des a  p ract i ca l  gu i de  to  l i t i gan ts on  how to  conso l i da te  j ud i ci a l  revi ews and  act i ons and
whe the r tha t  conso l i da ted  p roceed i ng  can  p rog ress as a  cl ass act i on .

As the  Court  observed ,  whe the r si m u l taneous j ud i ci a l  revi ews and  act i ons can  p roceed  as cl ass act i ons has genera ted  com p l ex case  l aw i n  o the r cou rts.
Brake ’s de ta i l ed  reason i ng  hope fu l l y has the  e ffect  o f  si m p l i fyi ng  the  l aw across Canada  and  i n  the  p rocess,  l i t i gan ts wi l l  no t  be  m i red  i n  p rocedura l
am b i gu i t i es when  com m enci ng  cl ass act i ons tha t  a re  based  on  a l l ega t i ons o f  adm i n i st ra t i ve  wrongdo i ng .
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