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ARTICLE

Termination Clause Enforceability: Ontario Court of Appeal Attempts to Clarify
Enforceable Termination Clauses in Employment Contracts

On February 23 ,  2017 ,  the  On ta ri o  Court  o f  Appea l  re l eased  i ts an t i ci pa ted  deci si on  Wood v.  Fred  Dee l ey 2017  ONCA 158 ,  i n  wh i ch  the  Court  he l d  tha t
con tract i ng  ou t  o f  an  em p l oym ent standard  under the  Empl oyment S tandards Act ,  2000  (the  "ESA" ) and  no t  subst i tu t i ng  a  g rea te r bene f i t  wi l l  render a
te rm i na t i on  cl ause  vo i d  and  unen fo rceab l e .  T he  Court  fu rthe r sta ted  tha t  an  em p l oye r's conduct  upon  te rm i na t i on ,  o r du ri ng  the  no t i ce  pe ri od ,  canno t
rem edy an  o the rwi se  i l l ega l  and  unen fo rceab l e  te rm i na t i on  cl ause .  An  em p l oyee  wi l l  be  en t i t l ed  to  reasonab l e  no t i ce  o f  te rm i na t i on  a t  com m on l aw i n
these  ci rcum stances.

The Facts

Fred  Dee l ey Im ports ("Dee l ey" ),  was the  excl usi ve  Canad i an  d i st ri bu to r fo r Harl ey-Davi dson  m oto rcycl es,  pa rts,  appare l  and  accessori es.  In  Apri l  2007 ,
Dee l ey h i red  Ju l i a  Wood , as a  Sa l es & Even t  P l anner.  Approxi m a te l y e i gh t  yea rs l a te r,  Harl ey-Davi dson  Canada  en te red  i n to  an  ag reem ent wi th  Dee l ey
to  buy a l l  o f  i ts asse ts.  As a  resu l t  o f  the  buyou t ,  Dee l ey i m m ed i a te l y i n fo rm ed  a l l  o f  i ts em p l oyees,  i ncl ud i ng  Wood , tha t  the i r em p l oym ent wou l d  be
te rm i na ted  on  August  4 ,  2015 .

Wood  si gned  an  em p l oym ent ag reem ent the  day a f te r she  sta rted  worki ng  fo r Dee l ey i n  2007 .  T he  ag reem ent con ta i ned  the  fo l l owi ng  te rm i na t i on
cl ause ,  wh i ch  was the  m a i n  i ssue  i n  the  d i spu te :

[T he  Com pany]  i s en t i t l ed  to  te rm i na te  your em p l oym ent a t  any t i m e  wi thou t  cause  by p rovi d i ng  you  wi th  2  weeks' no t i ce  o f  te rm i na t i on  o r pay i n  l i eu
the reo f  fo r each  com p l e ted  o r pa rt i a l  yea r o f  em p l oym ent wi th  the  Com pany.  I f  the  Com pany te rm i na tes your em p l oym ent wi thou t  cause ,  the  Com pany
sha l l  no t  be  ob l i ged  to  m ake  any paym ents to  you  o the r than  those  p rovi ded  fo r i n  th i s pa rag raph . . .  T he  paym ents and  no t i ce  p rovi ded  fo r i n  th i s
pa rag raph  a re  i ncl usi ve  o f  you r en t i t l em en ts to  no t i ce ,  pay i n  l i eu  o f  no t i ce  and  severance  pay pu rsuan t  to  the  Empl oyment S tandards Act ,  2000
("ESA" ).

Dee l ey pa i d  Wood  he r sa l a ry and  bene f i ts fo r he r 13  weeks o f  worki ng  no t i ce .  Dee l ey a l so  pa i d  he r add i t i ona l  com pensa t i on ,  i ncl ud i ng  a  l um p sum
equ i va l en t  to  e i gh t  weeks' pay.  Wood  com m enced  an  act i on  aga i nst  Dee l ey and  b rough t  a  m o t i on  fo r sum m ary j udgm ent.  Her m a i n  con ten t i on  was tha t
the  en t i re  em p l oym ent ag reem ent was unen fo rceab l e ,  and ,  i n  the  a l te rna t i ve ,  tha t  the  te rm i na t i on  cl ause  was unen fo rceab l e .  She  asked  fo r dam ages
equ i va l en t  to  12  m on ths' no t i ce  o f  te rm i na t i on .

The Decisions

T he  m ot i on  j udge  d i sm i ssed  Wood 's m o t i on  and  he l d  tha t  bo th  the  em p l oym ent ag reem ent and  the  te rm i na t i on  cl ause  were  en fo rceab l e .  However,  he
a l so  sta ted  tha t  i f  he  was wrong ,  Wood  wou l d  be  en t i t l ed  to  dam ages equa l  to  he r sa l a ry and  bene f i ts fo r a  reasonab l e  pe ri od  o f  no t i ce .  In  h i s vi ew,
reasonab l e  no t i ce  was equa l  to  n i ne  m on ths.

On  appea l ,  Wood  renewed  the  a rgum ents m ade  on  he r m o t i on ,  and  ra i sed  the  fo l l owi ng  th ree  i ssues:

1.  Whe the r the  em p l oym ent ag reem ent was unen fo rceab l e  because  i t  was si gned  a f te r Wood  began  worki ng ,  and  she  was no t  p rovi ded  wi th  f resh
consi de ra t i on ;

2.  I f  the  te rm i na t i on  cl ause  con travened  the  ESA because  i t  excl uded  Dee l ey's sta tu to ry ob l i ga t i on  to  m ake  bene f i t  con tri bu t i ons du ri ng  the  no t i ce
peri od ,  and  d i d  no t  sa t i sfy Dee l ey's sta tu to ry ob l i ga t i on  to  pay severance  pay;  and

3.  I f  the  m ot i on  j udge  had  e rred  by f i xi ng  the  pe ri od  o f  reasonab l e  no t i ce  a t  n i ne  m on ths.

In  answeri ng  the  f i rst  quest i on ,  the  Court  found  tha t  a  wri t ten  em p l oym ent ag reem ent i s no t  unen fo rceab l e  m ere l y because  the  em p l oyee  si gns i t  a f te r
beg i nn i ng  to  work.  A wri t ten  em p l oym ent ag reem ent m i gh t  we l l  be  unen fo rceab l e  i f  an  em p l oye r i ncl udes i n  i t  a  m a te ri a l  te rm  tha t  was no t  pa rt  o f  the
o ri g i na l  em p l oym ent re l a t i onsh i p ,  bu t  Dee l ey had  no t  done  so  i n  th i s case .

On  the  second  quest i on ,  Wood  a rgued  tha t  the  te rm i na t i on  cl ause  i m properl y excl uded  Dee l ey's sta tu to ry ob l i ga t i on  to  m ake  bene f i t  con tri bu t i ons
duri ng  the  no t i ce  pe ri od  (con tra ry to  ss.  60  and  61  o f  the  ESA) and  pay severance  pay (con tra ry to  ss.  64  and  65  o f  the  ESA).  In  i ts de fence ,  Dee l ey
a rgued  tha t  the  21  weeks o f  com b i ned  "no t i ce "  and  "pay i n  l i eu  the reo f"  p rovi ded  to  Wood  fo l l owi ng  he r te rm i na t i on  exceeded  he r en t i t l em en ts under
the  ESA and  tha t  the  te rm i na t i on  cl ause  was b road  enough  to  i ncl ude  bo th  wages and  bene f i ts.

T he  Court  ag reed  tha t  Dee l ey had  i m properl y t ri ed  to  con tract  ou t  o f  the  ESA. T he  Court  found  tha t  the  word  "pay"  was am b i guous,  and  tha t  am b i gu i ty
i n  an  em p l oym ent con tract  had  to  be  reso l ved  i n  favour o f  the  em p l oyee .  T he  word  "pay" ,  i n  th i s con text ,  re fe rred  on l y to  sa l a ry o r wages,  and  no t
bene f i ts o r o the r com pensa t i on .  T he  te rm i na t i on  cl ause  was a l so  unen fo rceab l e  because  i t  com b i ned  two  em p l oye r ob l i ga t i ons under the  ESA, nam e l y
to  p rovi de  no t i ce  and  to  pay severance  pay.  Under the  ESA, Wood  was en t i t l ed  to  e i gh t  weeks' no t i ce  o r te rm i na t i on  pay,  and  8 .3  weeks o f  seve rance
pay.  T he  te rm i na t i on  cl ause  p rovi ded  tha t  she  wou l d  be  en t i t l ed  to  two  weeks pe r yea r o f  se rvi ce ,  a  f i gu re  tha t  com b i ned  he r severance  and  no t i ce
en t i t l em en ts.

T he  Court  sta ted  tha t ,  had  Dee l ey d ra f ted  the  te rm i na t i on  cl ause  to  p rovi de  separa te  en t i t l em en ts to  severance  and  to  no t i ce ,  i t  wou l d  have  been
en fo rceab l e .  Instead ,  by com b i n i ng  them , i t  crea ted  the  possi b i l i ty o f  th ree  d i ffe ren t  scenari os:  one  i n  com p l i ance  wi th  the  ESA, the  second  a  vi o l a t i on
o f  the  ESA, and  a  th i rd  wh i ch  cou l d  resu l t  i n  e i the r a  vi o l a t i on  o r com p l i ance .  From  Wood 's pe rspect i ve ,  th i s m ean t tha t  when  si gn i ng  he r em p l oym ent
ag reem ent she  d i d  no t  know whe the r she  wou l d  rece i ve  he r sta tu to ry en t i t l em en t to  severance  pay when  he r em p l oym ent ended .  As a  resu l t ,  the
te rm i na t i on  cl ause  was vo i d  and  unen fo rceab l e .

T he  Court  a l so  added  tha t  Dee l ey's actua l  com p l i ance  wi th  the  ESA d i d  no t  cu re  the  cl ause 's de f i ci enci es because  " i l l ega l "  te rm i na t i on  cl auses canno t
be  rem ed i ed  a f te r the  fact .  Consequen t l y,  Dee l ey was o rde red  to  pay dam ages equa l  to  n i ne  m on ths o f  reasonab l e  no t i ce  a t  com m on l aw.



Wi th  respect  to  the  th i rd  i ssue  ra i sed  by Wood , the  Court  found  tha t  i n  f i nd i ng  tha t  the  pe ri od  o f  reasonab l e  no t i ce  was n i ne  m on ths,  the  m ot i on  j udge
took i n to  accoun t  the  we l l -estab l i shed  facto rs:  the  characte r o f  Wood 's em p l oym ent,  he r l eng th  o f  se rvi ce ,  he r age ,  and  the  ava i l ab i l i ty o f  si m i l a r
em p l oym ent i n  the  l i gh t  o f  he r experi ence ,  t ra i n i ng ,  and  qua l i f i ca t i ons.  T he  m ot i on  j udge  a l so  no ted  Wood 's subm i ssi on  tha t  though  he r posi t i on  was
“cl e ri ca l ” –  she  had  no  m anageri a l  du t i es –  he r h i gh  i ncom e toge the r wi th  he r age  wou l d  m ake  i t  m ore  d i ff i cu l t  fo r he r to  f i nd  a  com parab l e  j ob .

Key Takeaways for Employers

T he  deci si on  com es as ye t  ano the r cau t i on  i n  the  saga  o f  te rm i na t i on  cl ause  en fo rceab i l i ty fo r em p l oye rs.  T he  th ree  key takeaways can  be  sum m ari zed
as fo l l ows:

Fi rst ,  any a t tem pt to  con tract  ou t  o f  o r wa i ve  a  p rovi si on  o f  the  ESA wi l l  render a  te rm i na t i on  cl ause  unen fo rceab l e ,  even  i f  bo th  pa rt i es f ree l y ag ree  to
do  so .  Consi de ra t i on  o f  i ncl ud i ng  a  "savi ng  p rovi si on "  to  ensure  com p l i ance  wi th  the  ESA m ay he l p  m i t i ga te  th i s resu l t .

Second l y,  em p l oye rs can  on l y con tract  ou t  o f  the i r ob l i ga t i on  to  p rovi de  reasonab l e  no t i ce  o f  te rm i na t i on  i f  they have  done  so  cl ea rl y and
unam b i guousl y.  In  th i s deci si on ,  the  Court  a l so  revi ewed  the  2005  deci si on  Roden  v.  To ron to  Humane  Soci e ty O.J.  No .  3995  (C.A.).  ,  where  a  si m i l a rl y
worded  te rm i na t i on  cl ause  was uphe l d .  T he  Court  d i st i ngu i shed  th i s si tua t i on  no t i ng  tha t  the  te rm i na t i on  cl ause  i n  Roden  was open-ended  and  d i d  no t
cl ose  the  door to  the  standards requ i red  under the  ESA, whereas the  a l l -i ncl usi ve  l anguage  i n  Dee l ey's l i m i ted  i ts ob l i ga t i on  to  the  paym ents speci f i ed
i n  the  te rm i na t i on  cl ause .  

Fi na l l y,  com p l i ance  wi th  the  ESA a f te r-the -fact  i s no t  a  rem edy fo r de f i ci en t  cl auses.  A l though  Dee l ey had  p rovi ded  Wood  wi th  the  bene f i ts she  was
en t i t l ed  to  du ri ng  the  no t i ce  pe ri od  as we l l  as a  l um p sum  paym ent to  a rguab l y accoun t  fo r the  l ack o f  seve rance  pay,  th i s d i d  no t  change  the  fact  tha t
the  te rm i na t i on  cl ause  was de f i ci en t  and  unen fo rceab l e .

Em p l oye rs shou l d  pay ca re fu l  a t ten t i on  to  the  l anguage  o f  te rm i na t i on  cl auses i n  o ffe r l e t te rs o r ag reem ents as courts con t i nue  to  si gna l  tha t  they wi l l
be  l ooki ng  fo r ways a round  them .
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