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Price gouging in a pandemic – What Canadian provinces are doing to stop it
Trad i t i ona l l y,  recourse  under Canad i an  l aws fo r excessi ve  p ri ci ng  was l i m i ted  to  p rovi nci a l  consum er p ro tect i on  l eg i sl a t i on  i n  a  m i no ri ty o f  p rovi nces,
g i ven  the  l ack o f  p rovi si ons addressi ng  such  conduct  i n  the  Canad i an  Compet i t i on  Act.   M ore  recen t l y,  however,  concern  abou t  “p ri ce  goug i ng ” i n  the
con text  o f  the  COVID-19  ou tb reak has l ed  to  renewed  i n te rest  i n  excessi ve  p ri ci ng  regu l a t i on  and ,  i n  Canada ’s m ost  popu l ous p rovi nce ,  the  i n t roduct i on
o f  new powers under em ergency response  l eg i sl a t i on  to  address such  conduct .

Dealing with price gouging – Canadian provinces take the lead

In  Canada ,  com pet i t i on  l aw does no t  exp l i ci t l y address excessi ve  p ri ci ng .  Accord i ng l y,  recourse  fo r “p ri ce  goug i ng ” has been  l e f t  to  p rovi nci a l
consum er p ro tect i on  l aws and  now, em ergency response  l eg i sl a t i on .

Pri o r to  the  COVID-19  cri si s,  th ree  p rovi nces –  Bri t i sh  Co l um b i a ,  A l be rta  and  Saska tchewan  –  had  exp l i ci t  l aws aga i nst  p ri ce  goug i ng .  Consum er
p ro tect i on  l eg i sl a t i on  i n  each  o f  these  p rovi nces a l l ows p rovi nci a l  au tho ri t i es to  seek o rde rs to  cease  the  conduct  and  po ten t i a l l y i m pose  si gn i f i can t
f i nes fo r cha rg i ng  p ri ces tha t  “g rossl y exceed” the  p ri ces a t  wh i ch  si m i l a r p roducts can  be  had  by si m i l a r pu rchasers.  M an i toba  and  Newfound l and  and
Labrador a l so  have  p rovi si ons i n  the i r consum er p ro tect i on  l aws,  wh i ch  can  be  used  aga i nst  re ta i l e rs engaged  i n  p ri ce  goug i ng .

However,  on  M arch  28 ,  2020 ,  the  Governm ent o f  On ta ri o  took steps to  regu l a te  excessi ve  p ri ci ng  i n  the  con text  o f  COVID-19 .  See  Prem i e r Doug  Ford ’s
twee t  ca l l i ng  p ri ce  goug i ng  “un -Canad i an ” and  wrong.

Pri ce  goug i ng  and  rese l l i ng  essen t i a l  i tem s tha t  vu l ne rab l e  peop l e  coun t  on  i s UN-CANADIAN, i t ’s wrong ,  and  we  a re  pu t t i ng  an  end  to  i t !
p i c. twi t te r.com /pOtEHUIce t

— Doug Ford (@fordnation) March 26, 2020

T he  Emergency Management and  Ci vi l  Pro tect i on  Act  a l l ows the  p rovi nci a l  governm ent to  i m p l em ent o rde rs tha t  regu l a te  p roperty and  ci vi l  ri gh ts and
m anda te  ce rta i n  p ri ci ng  p ract i ces.  T he  M arch  28  o rde r p roh i b i ts anyone  f rom  se l l i ng  “necessary goods fo r unconsci onab l e  p ri ces”.  “Unconsci onab l e
p ri ces” a re  de f i ned  as a  p ri ce  tha t  “g rossl y exceeds the  p ri ce  a t  wh i ch  si m i l a r goods a re  read i l y ava i l ab l e  to  l i ke  consum ers”,  and  “necessary goods”
i ncl ude :

M asks and  g l oves used  as pe rsona l  p ro tect i ve  equ i pm en t i n  re l a t i on  to  i n fect i ons.

Non-p rescri p t i on  m ed i ca t i ons fo r the  t rea tm en t o f  the  sym ptom s o f  the  co ronavi rus.

Di si n fect i ng  agen ts i n tended  fo r cl ean i ng  and  d i si n fect i ng  ob j ects o r hum ans.

Persona l  hyg i ene  p roducts,  i ncl ud i ng  soap  p roducts and  paper p roducts.

Po ten t i a l  pena l t i es fo r vi o l a t i ng  th i s o rde r i ncl ude  f i nes o f  up  to  $100 ,000  and  one  year i n  j a i l  fo r i nd i vi dua l s.  Fo r com pan i es,  vi o l a t i ons can  l ead  to
f i nes o f  up  to  $10  m i l l i on ,  and  the i r i nd i vi dua l  o ff i ce rs o r d i recto rs can  be  f i ned  up  to  $500 ,000  and  be  sen tenced  to  up  to  one  year i n  j a i l .

I t  shou l d  be  no ted  tha t  the  On ta ri o  o rde r was p receded  by a  si m i l a r p rovi si on  i n  Nova  Sco t i a ’s Emergency Management Act,  wh i ch  speci f i ca l l y p rovi des
tha t  when  a  sta te  o f  em ergency has been  decl a red ,  no  pe rson  “m ay charge  h i gher p ri ces fo r food ,  cl o th i ng ,  fue l ,  equ i pm en t,  m ed i ca l  o r o the r essen t i a l
supp l i es o r fo r the  use  o f  p roperty,  se rvi ces,  resources o r equ i pm en t than  the  fa i r m arke t  va l ue  o f  the  sam e th i ng  i m m ed i a te l y be fo re  the  em ergency.”
Pena l t i es fo r such  p ri ce  goug i ng  can  i ncl ude  f i nes o f  up  to  $10 ,000  fo r i nd i vi dua l s o r $100 ,000  fo r co rpo ra t i ons,  and /o r up  to  si x m on ths i n  p ri son ,  bu t
such  f i nes can  a l so  be  i ncreased  to  the  va l ue  o f  any f i nanci a l  bene f i t  rece i ved  f rom  the  com m i ssi on  o f  the  o ffence ,  even  i n  excess o f  the  sta ted
m axi m um  f i nes.

Gi ven  cu rren t  concerns ove r som e re ta i l e r p ri ci ng  conduct  i n  the  con text  o f  COVID-19 ,  i t  i s qu i te  possi b l e  tha t  si m i l a r m easures wi l l  be  enacted  i n  o the r
p rovi nces –  and  so  even  though  federa l  com pet i t i on  l aws m ay no t  be  o f  assi stance  i n  dea l i ng  wi th  p ri ce  goug i ng ,  the  p rovi nces a re  seeki ng  to  f i l l  the
gap .

For fu rthe r quest i ons pe rta i n i ng  to  p ri ci ng  l aws,  p l ease  con tact  any o f  ou r Com pet i t i on  & Fore i gn  Investm en t Revi ew team  m em bers l i sted  be l ow. BLG
has crea ted  a  COVID-19  Resource  Cen tre to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng  i nvestm en t m anagem ent,  l easi ng ,  con tractua l  ri sks,  pub l i c
d i scl osu re  requ i rem en ts and  cri m i na l  l aw.

 T he  cl osest  tha t  the  Com pet i t i on  Bureau  (Bureau),  wh i ch  en fo rces the  Compet i t i on  Act,  has com e to  ga i n i ng  the  power to  i n te rvene  aga i nst  i nd i vi dua l
re ta i l e r p ri ci ng  was i n  2014 ,  when  the  Harper governm ent p roposed  am endm ents tha t  wou l d  have  a l l owed  the  Bureau  to  i nvest i ga te  a l l eged  un j ust i f i ed
d i ffe rences i n  the  p ri ces tha t  p roducts were  so l d  a t  i n  Canada  re l a t i ve  to  the  p ri ces fo r the  sam e p roducts i n  the  Un i ted  Sta tes.   However,  th i s p roposed
am endm ent wou l d  no t  have  actua l l y p rovi ded  the  Com pet i t i on  Bureau  wi th  any en fo rcem ent m echan i sm , and  i t  was no t  u l t i m a te l y no t  adop ted . See  An
Act to  amend  the  Compet i t i on  Act,  41st  Parl i am en t,  2nd  Sessi on ,  B i l l  C-49 .

 Emergency Management and  Ci vi l  Pro tect i on  Act,  RSO 1990 ,  c E .9 ,  s 7 .0 .2 (4 ).

 Emergency Management Act,  SNS 1990 ,  c 8 ,  s 16 (1 ).

 Emergency Management Act,  SNS 1990 ,  c 8 ,  s 23A.

By:  Subra ta  Bha t tacharj ee,  Denes A.  Ro thsch i l d,  Devi n  Persaud
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