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U.S.-Mexico-Canada Agreement: Preliminary Insights For Business
Last  n i gh t ,  Canada  and  the  Un i ted  Sta tes reached  an  ag reem ent,  toge the r wi th  M exi co ,  on  wha t  i s essen t i a l l y a  revi sed  NAFTA. T he  new agreem ent
wi l l  be  renam ed the  Un i ted  Sta tes-M exi co -Canada  Agreem ent (USM CA).  T h i s upda te  p rovi des p re l i m i na ry i nsi gh ts i n to  wha t  the  USM CA wi l l  change
from  the  NAFTA, wha t  i t  wi l l  no t  change ,  and  wha t  wi l l  be  requ i red  fo r the  USM CA to  en te r i n to  fo rce .    

What Will Change

Stri cte r ru l es o f  o ri g i n  fo r au tom ob i l es and  pa rts

Incl ud i ng  a  75  pe r cen t  reg i ona l  va l ue  con ten t  (RVC) requ i rem en t fo r passenger veh i cl es and  l i gh t  t rucks;  75  pe r cen t  o r l ess fo r pa rts;  70  pe r
cen t  fo r stee l  and  a l um i num  and  m i n i m um  h i gh -wage  (US$16) l abour va l ue  con ten t  requ i rem en ts o f  40 /45  pe r cen t  fo r passenger veh i cl es and
l i gh t  t rucks respect i ve l y.  

Because  the  new au tom ot i ve  ru l es o f  o ri g i n  a re  p rescri p t i ve  and  com p l ex,  com p l i ance  i s l i ke l y to  be  l og i st i ca l l y and  adm i n i st ra t i ve l y
cha l l eng i ng .

Ori g i n  Procedures

M ade  m ore  f l exi b l e ,  i ncl ud i ng  wi th  respect  to  ce rt i f i ca t i on  o f  o ri g i n .

Rem oves the  "one  year ru l e "  fo r pa rt i es to  re troact i ve l y change  non-NAFTA o ri g i n  o f  a  good  to  NAFTA o ri g i n  i n  o rde r to  qua l i fy fo r re fund  o f
custom s du t i es pa i d ;  the  no rm a l  fou r yea r pe ri od  wi l l  app l y.

Agri cu l tu ra l  goods

Canada  has g ran ted  the  U.S.  add i t i ona l  i n -quo ta  access to  va ri ous da i ry p roducts.  Fo r som e p roducts,  the  new a l l owances a re  g rea te r than  those
o ffe red  i n  the  T rans-Paci f i c Partne rsh i p  Agreem ent and  i n  som e cases l ess bu t  wi th  sho rte r phase-i ns.

Canada  has ag reed  to  e l i m i na te  "Cl ass 7 "  m i l k,  wh i ch  has enab l ed  p rocessors to  pu rchase  m i l k fo r p roduct i on  o f  ce rta i n  p roducts,  i ncl ud i ng  m i l k
p ro te i n  substances,  a t  worl d  p ri ces ra the r than  h i gher supp l y-m anaged  p ri ces.  T h i s cou l d  p rove  to  be  a  m ore  substan t i ve  concessi on  than  the
add i t i ona l  i n -quo ta  access,  a l though  i t  m ay be  m i t i ga ted  by the  fact  tha t  Canada  does no t  appear to  have  ag reed  to  restri ct i ons on
com posi t i ona l  standards fo r cheese .

Canada  has g ran ted  the  U.S.  si gn i f i can t  new i n -quo ta  access fo r pou l t ry and  eggs.

T he  U.S.  has g ran ted  Canada  som e new i n -quo ta  access fo r p roducts m ade  f rom  sugar re f i ned  i n  Canada .

Canada  has ag reed  to  d i sci p l i nes on  wha t  the  U.S.  consi de rs to  be  d i scri m i na to ry g rad i ng  p ract i ces fo r whea t .

Ru l es o f  Ori g i n  De  M i n i m i s

Ra i sed  to  10  pe r cen t  as i n  the  CPT PP.

De  M i n i m i s Im port  T h resho l ds fo r Du ty and  Tax Co l l ect i on

Canada  has ag reed  to  De Mi n i mi s th resho l ds o f  C$150  and  C$40  fo r the  co l l ect i on  o f  custom s du t i es and  taxes (GST /PST /HST ) a t  the  t i m e  o r
po i n t  o f  i m porta t i on  by exp ress sh i pm en t.  T he  l ower th resho l d  fo r tax co l l ect i on  and  the  fact  tha t  these  th resho l ds do  no t  restri ct  subsequen t
assessm ent and  co l l ect i on  o f  these  du t i es o r taxes m ay he l p  to  m i t i ga te  the  e ffect  on  Canad i an  re ta i l e rs.

Text i l es and  Appare l

Cu ts i n  ha l f  annua l  Canad i an  T PL en t i t l em en t fo r exports o f  co t ton  and  m an-m ade  f i be r appare l ,  and  reduces the  woo l  appare l  based
en t i t l em en t by a  l i t t l e  b i t  ove r 20  pe r cen t .

M ore  than  doub l es U.S.  access fo r co t ton  and  m an-m ade  f i b re  appare l  to  Canada  (a l though  U.S.  woo l  appare l  access i s sl i gh t l y l ower than  under
the  NAFTA).

In te l l ectua l  Property

Part i es wi l l  be  requ i red  to  p rovi de  10  years o f  m arke t  excl usi vi ty fo r b i o l og i c d rugs,  ra the r than  the  8  years p rovi ded  under cu rren t  Canad i an  l aw.

Part i es wi l l  be  requ i red  to  p rovi de  copyri gh t  p ro tect i ons beyond  those  under cu rren t  Canad i an  l aw: f rom  l i fe  o f  the  au tho r p l us 50  years to  l i fe
p l us 70  years,  and  75  years f rom  the  end  o f  the  ca l endar yea r o f  the  f i rst  au tho ri zed  pub l i ca t i on  fo r copyri gh t  he l d  by o the r than  a  na tu ra l
pe rson .  

Desp i te  the  “no t i ce -and-takedown” p rovi si ons i n  the  USM CA, Canada  i s exem pt f rom  th i s p rovi si on  due  to  i ts cu rren t  “no t i ce -and-no t i ce ” system
as we l l  as o the r sa feguards i n  i ts copyri gh t  l aw.

Part i es wi l l  be  requ i red  to  p rovi de  pa ten t  te rm  ad j ustm en t as com pensa t i on  fo r de l ays i n  the  i ssuance  o f  pa ten ts o f  m ore  than  f i ve  years a f te r
f i l i ng  o r th ree  years a f te r request  fo r exam i na t i on .   Pe ri ods o f  t i m e  no t  d i rect l y a t t ri bu tab l e  to  the  g ran t i ng  au tho ri ty as we l l  as pe ri ods o f  t i m e
tha t  a re  a t t ri bu tab l e  to  the  pa ten t  app l i can t  m ay be  excl uded  f rom  the  ad j ustm en t te rm .

Investm en t

Investo r-sta te  d i spu te  se t t l em en t (ISDS) cl a i m s aga i nst  Canada  and  by Canad i an  i nvesto rs a re  sunse t ted ;  they wi l l  no  l onger be  ava i l ab l e  th ree
years a f te r the  USM CA en te rs i n to  fo rce  o r fo r i nvestm en ts no t  exi st i ng  as o f  en try i n to  fo rce .  Consi de ri ng  tha t  Canada  has faced  num erous
cl a i m s by U.S.  i nvesto rs,  i ncl ud i ng  som e successfu l  ones,  bu t  Canad i an  i nvesto rs have  never had  a  successfu l  cl a i m  aga i nst  the  Un i ted  Sta tes,
th i s wi l l  be  seen  as m ost l y bene f i t t i ng  Canad i an  governm ents.  Canad i an  i nvesto rs wi l l  con t i nue  to  have  access to  ISDS aga i nst  M exi co  under
the  CPT PP.

Sect i on  232

Canada  and  the  U.S.  have  p repared  two  si de -l e t te rs to  re f l ect  the i r understand i ng  on  the  app l i ca t i on  o f  U.S.  Sect i on  232  "na t i ona l  secu ri ty"
m easures on  Canad i an  goods:



One l e t te r p rovi des tha t ,  i f  the  U.S.  does i m pose  Sect i on  232  m easures on  au tom ot i ve  goods,  i m ports f rom  Canada  wi l l  be  exem pt up  to
ce rta i n  th resho l ds:  2 .6  m i l l i on  passenger veh i cl es pe r yea r,  a l l  l i gh t  t rucks and  US$32 .4  b i l l i on  i n  au to  pa rts pe r yea r.  T hese  th resho l ds a re
we l l  above  exi st i ng  t rade  l eve l s.

T he  second  l e t te r p rovi des fo r a  60 -day "coo l i ng  o ff "  pe ri od  be fo re  any U.S.  Sect i on  232  act i ons wi l l  app l y to  i m ports f rom  Canada .  I t  a l so
p rovi des tha t  Canada  has the  ri gh t  to  take  t rade  re ta l i a t i on  i f  the  U.S.  takes a  Sect i on  232  act i on  tha t  i s " i nconsi sten t  wi th "  the  NAFTA, the
USM CA o r the  WT O Agreem ent.  However,  because  the  U.S.  has i nsi sted  tha t  those  ag reem ents g i ve  i t  fu l l  d i scre t i on  to  use  Sect i on  232 ,  the
re ta l i a to ry ri gh t  m ay i tse l f  be  sub j ect  to  d i spu te .

Im portan t l y,  Canada  d i d  no t  ob ta i n  a  com m i tm en t f rom  the  U.S.  to  l i f t  i ts Sect i on  232  ta ri f fs on  Canad i an  stee l  and  a l um i num . I t  rem a i ns
uncl ea r whe the r the  U.S.  wi l l  i nsi st  on  quo tas as pa rt  o f  any subsequen t  ag reem ent to  rem ove  those  ta ri f fs.

Sunse t

T he  "sunse t"  cl ause  dem anded  by the  Un i ted  Sta tes has been  wa te red -down to  the  po i n t  where  i t  i s un l i ke l y to  m a te ri a l l y a ffect  busi ness
p l ann i ng .  T he  Agreem ent wi l l  te rm i na te  a f te r 16  years (no t  the  5  the  U.S.  had  dem anded) wi th  revi ews eve ry 6  years du ri ng  wh i ch  i t  can  be
extended  fo r ano the r 16  years.   

What Will Not Change, or Not Change Much

Chap te r 19

T he  ab i l i ty o f  Canad i an  com pan i es and  governm ents to  cha l l enge  U.S.  an t i -dum p i ng  and  subsi dy de te rm i na t i ons be fo re  a  b i -na t i ona l  pane l
ra the r than  i n  U.S.  cou rts has been  p rese rved ,  now i n  Chap te r 10 .  Chap te r 19  wi l l  con t i nue  to  app l y to  a l l  ongo i ng  revi ews re l a ted  to  Fi na l
De te rm i na t i ons pub l i shed  be fo re  en try i n to  fo rce  o f  the  new Agreem ent.  T he  e l i m i na t i on  o f  Ch .  19  had  been  a  key U.S.  dem and  and  i ts
p rese rva t i on  as be tween  Canada  and  the  U.S.  i s an  i m portan t  wi n  fo r Canada  and  Canad i an  busi nesses,  i ncl ud i ng  the  so f twood  l um ber i ndustry.

Chap te r 20

T he  NAFTA’s sta te -to -sta te  d i spu te  se t t l em en t m echan i sm  has been  p rese rved ,  now i n  Chap te r 31 ,  bu t  wi l l  con t i nue  to  be  non-funct i on i ng  un l ess
new pane l l i st  roste rs a re  appo i n ted  and  m a i n ta i ned .  T h i s has i m p l i ca t i ons too  fo r the  Labour and  Envi ronm ent chap te rs,  com p l i ance  wi th  wh i ch
i s u l t i m a te l y sub j ect  to  d i spu te  se t t l em en t under Chap te r 31 .

Tem pora ry En try

T he  NAFTA p rovi si ons appear to  be  unchanged  o r m ost l y so .  

Governm ent Procurem ent

T he  Governm ent p rocu rem ent p rovi si ons wi l l  app l y as be tween  the  Un i ted  Sta tes and  M exi co  on l y.  Canada–U.S. p rocu rem ent wi l l  con t i nue  to
be  governed  by the  WT O Governm ent Procurem ent Agreem ent (GPA).   M exi co  i s no t  a  pa rty to  the  GPA and  Canada-M exi co  p rocu rem ent wi l l  be
governed  by the  CPT PP.

Gl oba l  Sa feguards

T he  h i gher th resho l ds fo r i m posi ng  g l oba l  sa feguards aga i nst  o the r NAFTA/USM CA Part i es rem a i n .

Cu l tu ra l  Industri es Exem pt i on

T he  substance  o f  the  exem pt i on  rem a i ns unchanged  bu t  the  ci rcum stances i n  wh i ch  the  Un i ted  Sta tes (o r M exi co ) a re  en t i t l ed  to  take  o ffse t t i ng
m easures i f  Canada  i nvokes the  exem pt i on  a re  m ore  expansi ve  than  under the  NAFTA.

What Comes Next

T he  Agreem ent i s sub j ect  to  a  l ega l  scrub .  As re l eased  today,  and  re f l ect i ng  the  haste  wi th  wh i ch  i t  was concl uded ,  i t  i s a l so  m i ssi ng  ce rta i n  e l em en ts
tha t  wou l d  app l y to  Canada ,  i ncl ud i ng  Canada ’s Ta ri f f  Schedu l e .  Once  the  Agreem ent i s si gned ,  l i ke l y by Decem ber 1 ,  2018 ,  the  Part i es wi l l  need  to
com p l e te  the i r dom est i c p rocedures be fo re  i t  can  be  ra t i f i ed  and  en te r i n to  fo rce .  In  pa rt i cu l a r,  the  Part i es wi l l  need  to  d ra f t ,  and  the i r l eg i sl a tu res
approve ,  i m p l em ent i ng  l eg i sl a t i on .  Approva l  by the  U.S.  Congress i s fa r f rom  ce rta i n  pa rt i cu l a rl y i f  the  com posi t i on  o f  Congress changes si gn i f i can t l y i n
the  Novem ber 6 ,  2018  m i d -te rm  e l ect i ons.  One  can  expect  the  T rum p Adm i n i st ra t i on  to  p ress the  i ssue  by th rea ten i ng  neverthe l ess to  wi thd raw the  U.S.
f rom  the  NAFTA i f  Congress does no t  approve  the  USM CA.

In  the  com i ng  days we  wi l l  be  pub l i sh i ng  m ore  de ta i l ed  ana l ysi s and  com m enta ry on  speci f i c aspects o f  the  USM CA text .
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