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Business and Human Rights The Stakes Continue to Grow
T hree  thousand  busi ness,  governm ent and  NGO rep resen ta t i ves converged  i n  Geneva  l ast  week wi th  the  ob j ect i ve  o f  m i t i ga t i ng  the  i m pact  o f  busi ness
opera t i ons on  hum an ri gh ts.  T he  takeaway a f te r th ree  days a t  the  7 th  UN Forum  on  Busi ness and  Hum an Ri gh ts i s cl ea r:  busi nesses tha t  do  no t  take
proact i ve  steps to  assess and  m i t i ga te  the i r hum an ri gh ts i m pacts wi l l  be  o ffsi de  i n  the  evo l vi ng  regu l a to ry l andscape  and  f i nd  them se l ves a t  a
com pet i t i ve  d i sadvan tage .

As na t i ona l  regu l a to ry reg i m es and  stakeho l de r expecta t i ons expand  i n  the  a rea  o f  busi ness and  hum an ri gh ts (BHR),  success i n  fo re i gn  m arke ts wi l l
requ i re  Canad i an  busi nesses to  m ee t the  new regu l a t i ons and  expecta t i ons.

Spotlight on supply chains

Supp l y-cha i n  i n teg ri ty i s key to  the  evo l vi ng  regu l a to ry l andscape  i n  th i s f i e l d  as i n  m any o the r l ega l  com p l i ance  m atte rs.  Wh i l e  UN de l ega tes m et l ast
week,  Austra l i a  passed  i ts Modern  S l ave ry Act,  j o i n i ng  the  U.K. ,  France ,  and  Ca l i fo rn i a  i n  requ i ri ng  com pan i es to  assess the i r supp l y cha i ns and  address
po ten t i a l  hum an ri gh ts i m pacts.  T he  Austra l i an  l eg i sl a t i on  com es i n to  fo rce  on  January 1 ,  2019 .  Para l l e l  m easures a re  pend i ng  i n  Swi tze rl and  and
have  been  p roposed  i n  Hong  Kong .

Canada  i s no t  i m m une  to  these  deve l opm ents.  In  October 2018 ,  a  Parl i am en ta ry report  u rged  the  governm ent to  adop t  supp l y-cha i n  m easures to
address ch i l d  l abour.  T he  new Canad i an  Om budsperson  fo r Responsi b l e  En te rp ri se  (CORE) wi l l  have  a  b road  m anda te  to  i nvest i ga te  hum an ri gh ts
i ssues i n  supp l y cha i ns and  o the r con texts.  S i m i l a rl y,  the  federa l  governm ent recen t l y o rde red  Export  Deve l opm ent Canada  and  the  Canad i an
Com m erci a l  Corpora t i on  to  take  m easures to  com p l y wi th  Canada ’s com m i tm en ts i n  BHR and  to  i m p l em ent hum an ri gh ts due  d i l i gence  o f  com m erci a l
t ransact i ons tha t  they support .

Effect ive risk mit igat ion: Meeting and exceeding expectat ions

Fa i l u re  to  adap t  to  th i s new regu l a to ry envi ronm ent exposes com pan i es to  l ega l  l i ab i l i ty as we l l  as repu ta t i ona l  cha l l enges.  P l a i n t i f fs f rom  a round  the
worl d  have  l aunched  cl ass act i on  cl a i m s aga i nst  seve ra l  Canad i an  com pan i es fo r a l l eged  hum an ri gh ts abuses and  Canad i an  courts have  shown a
wi l l i ngness to  ad j ud i ca te  these  cl a i m s.  Increased  regu l a t i on  and  ove rsi gh t  o f  g l oba l  busi ness wi l l  i nevi tab l y resu l t  i n  fu rthe r cl a i m s aga i nst  Canad i an
busi nesses.

Ri sk ana l ysi s typ i ca l l y focuses on  the  i m pact  o f  exte rna l  facto rs and  ci rcum stances on  a  com pany’s busi ness.  In  the  BHR f i e l d ,  com pan i es m ust  work i n
the  opposi te  d i rect i on  and  de te rm i ne  how the i r opera t i ons i m pact  o the rs.  Ensuri ng  supp l y cha i ns a re  responsi b l y sou rced  and  tha t  the  hum an ri gh ts o f
worke rs and  o the r stakeho l de rs a re  respected  requ i res com pan i es to  eva l ua te  the i r busi ness coun te rpa rt i es and  th i rd  pa rt i es i n  a  m anner si m i l a r to  tha t
used  to  assess l ega l  exposure  i n to  co rrup t i on ,  sanct i ons vi o l a t i ons and  m oney-l aunderi ng  ri sk.  M any o f  the  cha l l enges posed  a re  si m i l a r,  i ncl ud i ng  the
cen tra l  quest i on :  How fa r m ust  the  i nqu i ry go?

Due  d i l i gence  and  ana l ysi s o f  th i rd  pa rty i n fo rm at i on  i s on l y the  sta rt i ng  po i n t .  Com pan i es m ust  a l so  be  p repared  to  react  when  p resen ted  wi th
concl usi ons tha t  a  busi ness act i vi ty o r re l a t i onsh i p  po ten t i a l l y con tri bu tes to  a  hum an ri gh ts vi o l a t i on .  T h i s does no t  au tom at i ca l l y m ean  stopp i ng
p l anned  i nvestm en ts,  ongo i ng  opera t i ons,  o r te rm i na t i ng  busi ness re l a t i onsh i ps.  Bu t  i t  does m ean  busi nesses shou l d  be  p repared  to  adap t  o r revi se
con tractua l  and  o the r l ega l  a rrangem ents to  reconci l e  the i r act i vi t i es wi th  l oca l  and  hom e sta te  BHR l aws,  and  em erg i ng  i n te rna t i ona l  BHR norm s l i ke
the  UN Gu i d i ng  Pri nci p l es on  Busi ness and  Hum an Ri gh ts.  T hese  act i ons requ i re  experi enced  l ega l  advi ce  and  gu i dance .

T he  cha l l enge  fo r busi ness go i ng  fo rward  i s how to  m ake  i n fo rm ed  deci si ons to  avo i d ,  m i t i ga te ,  o r rem ed i a te  adverse  hum an ri gh ts i m pacts,  and
u l t i m a te l y i m prove  busi ness pe rfo rm ance .

The BHR horizon for Canadian businesses

Changes i n  Canada  and  ab road  m ean  Canad i an  busi nesses m ust  be  p repared  fo r enhanced  g l oba l  standards addressi ng  hum an ri gh ts.  M any coun tri es
where  Canad i an  busi nesses opera te  a re  estab l i sh i ng  na t i ona l  p l ans,  as requ i red  by the  UN Gu i d i ng  Pri nci p l es,  to  regu l a te  busi ness conduct  to  p ro tect
hum an ri gh ts.  Canad i an  com pan i es tha t  a re  no t  p roact i ve  i n  m i t i ga t i ng  hum an ri gh ts i m pacts ab road  cou l d  a l so  f i nd  them se l ves i n  fu tu re  the  sub j ect  o f
i nvest i ga t i ons by the  Canad i an  Om budsperson  fo r Responsi b l e  En te rp ri se .

T he  cha l l enge  fo r busi nesses i s rea l ,  bu t  m anageab l e .  In  Geneva ,  CEOs and  execu t i ves f rom  m any l a rge  m u l t i na t i ona l  com pan i es no ted  how m uch
the i r busi ness pe rfo rm ance  i m proved  by rem ovi ng  o r m i t i ga t i ng  the  po ten t i a l  fo r adverse  hum an ri gh ts i m pacts.  Canad i an  com pan i es wou l d  be  we l l -
se rved  to  fo l l ow su i t .
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