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ARTICLE

Above and beyond: simply signing a waiver may not be enough
Occup i e rs o f  p rem i ses o f ten  use  wa i ve rs as ri sk m anagem ent too l s to  d i scl a i m  l i ab i l i ty.  Desp i te  the i r popu l a ri ty,  i ncl ud i ng  i n  the  age  o f  COVID-19 ,
wa i ve rs rep resen t  i nstrum en ts tha t  a re  d i ff i cu l t  to  en fo rce  i n  cou rt .  T he  recen t  Superi o r Court  o f  On ta ri o  deci si on  i n  Zaky v.  2285771  On ta ri o  Inc. ,  2020
ONSC 4380 stands as a  rem i nder o f  the  cha l l enges associ a ted  wi th  en fo rceab i l i ty o f  wa i ve rs as a  fu l l  de fence .  T he  Court  re i te ra ted  tha t  si m p l y m aki ng
i t  a  requ i rem en t to  si gn  the  wa i ve r be fo re  pa rt i ci pa t i on  was no t  enough  i n  m any cases.

Background

T he  p l a i n t i f f  vi si ted  the  de fendan t ’s i ndoor t ram po l i ne  pa rk.  Wh i l e  u t i l i zi ng  the  de fendan t ’s faci l i t i es,  the  p l a i n t i f f  l anded  on  h i s head  when  a t tem pt i ng
a  back f l i p ,  resu l t i ng  i n  a  f ractu red  ve rteb ra  tha t  requ i red  su rge ry.  Pri o r to  usi ng  the  de fendan t ’s faci l i t i es,  the  p l a i n t i f f  si gned  a  m anda to ry e l ectron i c
wa i ve r a t  a  com pute r ki osk a t  the  de fendan t ’s p rem i ses.  T he  p l a i n t i f f ’s evi dence  tha t  he  was rushed  th rough  the  p rocess o f  si gn i ng  the  wa i ve r wen t
uncha l l enged .

T he  p l a i n t i f f  sued  the  de fendan ts fo r neg l i gence  and  fo r b reach i ng  the  Occup i e rs’  L i ab i l i ty Act.  In  tu rn ,  the  de fendan t  m oved  to  d i sm i ss the  p l a i n t i f f ’s
act i on  on  the  basi s o f  the  wa i ve r si gned  by the  p l a i n t i f f ,  wh i ch  d i scl a i m ed  l i ab i l i ty fo r i n j u ri es o r dam age  su ffe red  by the  si gnee  caused  by neg l i gence
or b reach  o f  the  Occup i e rs’  L i ab i l i ty Act as fo l l ows:

“I he reby vo l un ta ri l y re l ease ,  fo reve r d i scharge ,  and  ag ree  to  i ndemn i fy and  ho l d  ha rml ess Sky Zone  and  to  w a i ve  any and  a l l  cl a i ms,  demands,  o r
causes o f  act i on  tha t  I have  o r may have  i n  the  fu tu re  aga i nst  Sky Zone  and  to  re l ease  Sky zone  f rom any and  a l l  l i ab i l i ty fo r any l oss,  damage ,
expense  o r i n ju ry i ncl ud i ng  dea th  tha t  I may su f fe r o r tha t  my fami l y,  he i rs,  assi gns,  pe rsona l  rep resen ta t i ves and  esta te  may su f fe r as a  resu l t  o f  my
part i ci pa t i ng  i n  Sky Zone  t rampo l i ne  games o r act i vi t i es DUE TO ANY CAUSE WHATSOEVER, INCLUDING NEGLIGENCE, BREACH OF CONTRACT, OR
BREACH OF ANY STATUTORY OR OTHER DUTY OF CARE, INCLUDING ANY DUTY OF CARE OWED UNDER THE OCCUPIERS’ L IABIL ITY ACT, R.S.O.
1990 ,  C.  O. 2  ON THE PART OF SKY ZONE AND FURTHER INCLUDING THE FAILURE ON THE PART OF SKY ZONE TO SAFEGUARD OR PROTECT ME
FROM THE RISKS, DANGERS AND HAZARDS OF SKY ZONE TRAMPOLINE GAMES OR ACTIVITIES.”

Court’s reasoning

T he  Court  con f i rm ed  tha t  excl usi on  o f  l i ab i l i ty cl auses i n  wa i ve rs fo r dangerous act i vi t i es a re  reasonab l e  and  tha t  i t  m akes no  d i ffe rence  whe the r the
wa i ve r i s si gned  e l ectron i ca l l y o r m anua l l y.  I t  a l so  does no t  m a tte r i f  the  pa rt i ci pan t  reads the  wa i ve r be fo re  si gn i ng .  Fo r a  wa i ve r to  be  en fo rceab l e ,
however,  the  ci rcum stances under wh i ch  i t  i s si gned  a re  i m portan t ,  g i ven  the  requ i rem en t to  b ri ng  the  te rm s o f  the  wa i ve r to  the  a t ten t i on  o f  the
part i ci pan t .  In  m any cases,  e ffo rts tha t  go  beyond  si m p l y m aki ng  the  wa i ve r m anda to ry shou l d  be  fo l l owed  i n  o rde r to  b ri ng  i ts te rm s to  the  pa rt i ci pan t ’s
a t ten t i on .

T he  Court  found  tha t  the  t ram po l i ne  pa rk m ade  a l m ost  no  e ffo rt  to  a l e rt  the  pa rt i ci pan t  to  the  te rm s o f  the  wa i ve r.  T he  on l y th i ng  they d i d  was to  m ake
i t  m anda to ry to  si gn  the  wa i ve r be fo re  pa rt i ci pa t i ng .  Accord i ng l y,  the  p l a i n t i f f ’s cl a i m  fo r h i s i n j u ri es was a l l owed  to  p roceed ,  wi th  the  i ssues
surround i ng  the  wa i ve r and  i ts en fo rceab i l i ty requ i ri ng  a  t ri a l .

Takeaway

In  the  con text  o f  i nhe ren t l y dangerous act i vi t i es,  a  wa i ve r requ i rem en t m ay no t  be  enough  to  p ro tect  the  p rovi de r.  Speci f i c a t ten t i on  and  though t
shou l d  be  g i ven  to  the  ways i n  wh i ch  the  pa rt i ci pan t ’s a t ten t i on  can  be  d rawn  to  the  e ffect  o f  the  wa i ve r be fo re  execu t i on .  T h i s i ncl udes websi te  a l e rts,
posted  si gns,  h i gh l i gh ted  o r bo l ded  text  a t  the  top  o f  the  wa i ve r,  add i t i ona l  a reas o f  the  wa i ve r where  the  pa rt i ci pan t  m ust  i n i t i a l  to  con f i rm
understand i ng  and  ag reem ent to  the  m ost  onerous te rm s,  and  custom er se rvi ce  (i n -pe rson) e ffo rts to  exp l a i n  the  pu rpose  o f  the  wa i ve r o r speci f i c te rm s.
Provi d i ng  su ff i ci en t  t i m e  fo r a  pa rt i ci pan t  to  exam i ne  the  docum ent wi thou t  be i ng  rushed  i s a l so  i m portan t .

Provi de rs shou l d  consu l t  the i r l ega l  team  fo r fu rthe r advi ce  on  best  p ract i ces i n  l i gh t  o f  th i s deci si on .  To  reach  BLG’s focus g roup  on  wa i ve rs,  send  an
em a i l  to  RLove@bl g .com  o r RSqu i res@bl g .com .
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