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Competing "Other Insurance Clauses": Can One Trump the Other?
TD Genera l  Insu rance  Company v.  In tact  Insu rance  Company,  2019  ONCA 5 ,  the  Court  o f  Appea l  consi de red  whe the r one  i nsu re r’s "o the r i nsu rance
cl ause” cou l d  t rum p the  o the r’s.  Bo th  po l i ci es p rovi ded  coverage  fo r the  l oss and  con ta i ned  i den t i ca l l y worded  cl auses m aki ng  the i r po l i ci es excess to
any o the r i nsu rance  wh i ch  app l i ed  to  the  l oss.  T he  Court  found  tha t  the  i den t i ca l  cl auses m ade  the  two  po l i ci es i rreconci l ab l e  and  so  the  two  i nsu re rs
m ust  sha re  the  bu rden  equa l l y under a  coord i na te  ob l i ga t i on  to  m ake  good  the  l oss.

The Loss, Polic ies and Lower Court 's  Decis ion

T he  l oss i n  th i s case  a rose  ou t  o f  a  boa t i ng  acci den t .  T he  i n j u red  passenger sued  the  d ri ve r o f  the  boa t  who  was covered  by two  po l i ci es o f  i nsu rance  —
the  boa t  owner’s T D po l i cy and  the  d ri ve r’s own  hom eowner’s po l i cy,  i ssued  by In tact .  Bo th  po l i ci es con ta i ned  an  "o the r i nsu rance  cl ause"  tha t
p rovi ded :

I f  you  have  o the r i nsu rance  wh i ch  app l i es to  a  l oss o r cl a i m , o r wou l d  have  app l i ed  i f  th i s po l i cy d i d  no t  exi st ,  th i s po l i cy wi l l  be  consi de red  excess
i nsu rance  and  we  wi l l  no t  pay any l oss o r cl a i m  un t i l  the  am oun t o f  such  o the r i nsu rance  i s used  up .

T D b rough t  an  app l i ca t i on  seeki ng  an  o rde r tha t  bo th  i nsu rance  com pan i es were  on  an  equa l  foo t i ng  and  had  to  sha re  equa l l y i n  the  de fence  and
i ndem n i ty o f  the  d ri ve r.

In  the  l ower cou rt  deci si on ,  the  court  found  tha t  a l though  bo th  po l i ci es p rovi ded  coverage  fo r th i s l oss,  T D exh i b i ted  a  cl ea r i n ten t i on  to  t rea t  i ts po l i cy
as the  p ri m ary i nsu rance  due  to  i ts speci f i c re fe rence  to  the  boa t  i n  quest i on  thus m aki ng  i t  the  "cl osest  to  the  ri sk" .

The Court Of Appeal Disagrees and Sets Out the Framework

T he  Court  o f  Appea l  d i sag reed  wi th  th i s approach .  In  app l yi ng  the  p ri nci p l es o f  the  Suprem e Court 's deci si on  i n  Fami l y Insu rance  Corp .  v.  Lombard
Canada  L td .,  2002  SCC 48 ,  the  Pane l  se t  ou t  the  fo l l owi ng  two-part  ana l ysi s:

1.  Is the re  ove rl app i ng  coverage?

I t  m ust  f i rst  be  con f i rm ed  tha t  bo th  po l i ci es p rovi de  coverage  fo r the  l oss a t  i ssue .  I f  a  po l i cy does no t  p rovi de  coverage ,  then  the re  i s no  need  to
consi de r com pet i ng  "o the r i nsu rance  cl auses."  In  th i s case ,  bo th  po l i ci es p rovi ded  coverage .  

1.  Di d  the  i nsu re rs i n tended  to  l i m i t  the i r ob l i ga t i on  to  con tri bu te ,  by wha t  m e thod ,  and  i n  wha t  ci rcum stances vi s-à -vi s the  i nsu red?

T he  focus i n  answeri ng  th i s quest i on  i s on  the  excess i nsu rance  cl auses.  Bo th  po l i ci es,  by the i r te rm s,  a ffo rded  p ri m ary coverage  to  the  d ri ve r fo r the
l oss,  and  bo th  po l i ci es p rovi ded  tha t  they were  excess to  o the r i nsu rance  tha t  cove red  the  l oss thus the  l i m i t i ng  ob l i ga t i ons i n  the  po l i ci es were
i rreconci l ab l e .

T he  Pane l  u l t i m a te l y concl uded  tha t  the  two  i nsu re rs m ust  sha re  the  bu rden  o f  de fence  and  i ndem n i ty o f  the  d ri ve r equa l l y.
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