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ARTICLE

Uber v. Heller: Supreme Court applies the law of unconscionability to arbitration
agreements and identif ies a new role for the Court

In  Uber Techno l og i es Inc.  v.  He l l e r,  2020  SCC 16 ,  i ssued  on  26  June  2020 ,  a  m a j o ri ty o f  the  Suprem e Court  o f  Canada  i nva l i da ted  the  a rb i t ra t i on
agreem ent be tween  Uber and  d ri ve rs who  subscri be  to  Uber’s ri de  o r de l i ve ry-o ri g i na t i on  so f tware .

T he  key po i n ts a re :

T he  m a j o ri ty o f  the  Court  i den t i f i ed  a  new excep t i on  to  the  ru l e  o f  system at i c re fe rra l  to  a rb i t ra t i on  when  app l i ca t i ons a re  b rough t  to  stay l ega l
p roceed i ngs tha t  m ay be  sub j ect  to  an  a rb i t ra t i on  ag reem ent,  a l l owi ng  the  court  to  deci de  the  m atte r when  the re  i s a  rea l  p rospect  tha t ,  i f  a  stay i s
g ran ted ,  the  cha l l enge  m ay i n  fact  never be  reso l ved  by the  a rb i t ra to r.

T he  m a j o ri ty si gn i f i can t l y expanded  the  scope  o f  the  concep t  o f  unconsci onab i l i ty i n  the  l aw o f  con tract ,  pa rt i cu l a rl y i n  the  con text  o f  standard  fo rm
con tracts o r con tracts o f  adhesi on ,  wh i ch  a re  p reva l en t  i n  the  m odern  t ransact i ona l  econom y.

T he  m a j o ri ty l e f t  und i stu rbed  the  Court  o f  Appea l  fo r On ta ri o ’s f i nd i ng  tha t  an  a rb i t ra t i on  ag reem ent coveri ng  em p l oym ent-re l a ted  cl a i m s m ay
am oun t to  an  unen fo rceab l e  a t tem pt to  con tract  ou t  o f  On ta ri o ’s Empl oyment S tandards Act ,  2000  (ESA).

Part i es shou l d  p rom pt l y assess the i r exi st i ng  a rb i t ra t i on  ag reem ents,  pa rt i cu l a rl y those  found  i n  standard  fo rm  con tracts,  to  ensure  tha t  they a re
consi sten t  wi th  the  approach  taken  by the  m a j o ri ty o f  the  Court  and  wi l l  rem a i n  en fo rceab l e .

T he  i m p l i ca t i ons o f  Hel l e r a re  l i ke l y to  be  fa r-reach i ng .  In  th i s bu l l e t i n ,  we  wi l l  sum m ari ze  the  Court ’s j udgm ent and  then  assess som e o f  those
i m p l i ca t i ons,  concl ud i ng  wi th  ce rta i n  p ract i ca l  steps tha t  m ay be  necessary to  address i ts po ten t i a l l y adverse  e ffects.

Background

Davi d  He l l e r (He l l e r) en te red  i n to  severa l  ag reem ents wi th  Uber Techno l og i es Inc.  and  i ts a ff i l i a tes (Uber) i n  o rde r to  access Uber’s ri de  o r de l i ve ry-
o ri g i na t i on  so f tware .  T he  ag reem ents be tween  Uber and  He l l e r con ta i ned  a rb i t ra t i on  cl auses requ i ri ng  m ed i a t i on  and  then  a rb i t ra t i on ,  pu rsuan t  to  the
arb i t ra t i on  ru l es o f  the  In te rna t i ona l  Cham ber o f  Com m erce  (ICC Ru l es).  Am ste rdam  was nam ed as the  “p l ace  o f  a rb i t ra t i on .”

He l l e r sough t  to  b ri ng  a  cl ass act i on  on  beha l f  o f  Uber d ri ve rs seeki ng ,  am ong  o the r rem ed i es,  a  decl a ra t i on  tha t  he  and  the  o the r d ri ve rs a re
em p l oyees o f  Uber and ,  the re fo re ,  en t i t l ed  to  bene f i ts under the  ESA. Uber m oved  to  stay the  l ega l  p roceed i ng  i n  favour o f  a rb i t ra t i on .

Divided Results in the Ontario Courts

In  the  On ta ri o  Superi o r Court  o f  Just i ce ,  Just i ce  Pere l l  stayed  the  l ega l  p roceed i ng  i n  favour o f  a rb i t ra t i on .  He  found  tha t  the  On ta ri o  In te rna t i ona l
Commerci a l  Arb i t ra t i on  Act  (ICAA) app l i ed  because  the  d i spu te  was bo th  i n te rna t i ona l  and  com m erci a l  i n  na tu re .  Just i ce  Pere l l  concl uded ,  consi sten t
wi th  p reva i l i ng  au tho ri ty,  tha t :

Courts m ust  en fo rce  a rb i t ra t i on  cl auses tha t  a re  en te red  i n to  f ree l y,  un l ess p roh i b i ted  by l eg i sl a t i on ,  and  tha t  the  ESA d i d  no t  p reven t  the  pa rt i es
from  a rb i t ra t i ng  the  d i spu te ;  and

Notwi thstand i ng  the  unequa l  ba rga i n i ng  power be tween  the  pa rt i es,  Uber had  no t  p reyed  upon  o r taken  advan tage  o f  He l l e r i n  a  m anner tha t  wou l d
have  m ade  the  a rb i t ra t i on  ag reem ent unconsci onab l e .

T he  Court  o f  Appea l  fo r On ta ri o  reve rsed  Just i ce  Pere l l ’s j udgm ent.  In  respect  o f  the  two  p ri nci p l e  i ssues i den t i f i ed  above ,  the  Court  found  tha t :

T he  a rb i t ra t i on  ag reem ent was i nva l i d  as an  i l l ega l  con tract i ng  ou t  o f  the  ESA. In  m aki ng  th i s f i nd i ng ,  the  Court  de te rm i ned  tha t  the  “com petence-
com petence” p ri nci p l e ,  wh i ch  g ran ts an  a rb i t ra l  t ri buna l  the  power to  ru l e  f i rst  on  i ts own  j u ri sd i ct i on ,  was i napp l i cab l e  to  si tua t i ons i n  wh i ch  the
va l i d i ty o f  the  a rb i t ra t i on  ag reem ent i tse l f  i s cha l l enged ;  and

Even  i f  the  a rb i t ra t i on  cl ause  was no t  i nva l i d  as an  i l l ega l  con tract i ng  ou t  o f  the  ESA, i t  was neverthe l ess i nva l i d  on  the  basi s o f  unconsci onab i l i ty.
In  reach i ng  th i s deci si on ,  the  Court  focused  on  (am ong  o the r th i ngs) the  po ten t i a l l y p roh i b i t i ve  cost  o f  i n i t i a t i ng  a rb i t ra t i on  under the  ICC Ru l es and
i ts apparen t  i m pressi on  tha t ,  wi th  Am ste rdam  deem ed the  l ega l  “p l ace  o f  a rb i t ra t i on ,” the  a rb i t ra t i on  heari ng  wou l d  actua l l y take  p l ace  the re .   

Uber was g ran ted  l eave  to  appea l  to  the  Suprem e Court  o f  Canada .

Supreme Court of Canada’s Judgment

T he  j udgm ent o f  the  m a j o ri ty o f  the  Court  was de l i ve red  by Abe l l a  and  Rowe JJ,  wi th  Brown J concurri ng  and  Cô té  J d i ssen t i ng .

Applicab le Statute

On the  i ssue  o f  the  app l i cab l e  a rb i t ra t i on  sta tu te ,  the  m a j o ri ty observed  tha t  s.  5 (3 ) o f  the  ICAA sta tes tha t  the  M ode l  Law app l i es to  an  “i n te rna t i ona l
com m erci a l  a rb i t ra t i on  ag reem ent”.  However,  ra the r than  on l y assessi ng  the  na tu re  o f  the  “a rb i t ra t i on  ag reem ent”,  the  m a j o ri ty wen t  on  to  cha racte ri ze
the  na tu re  o f  the  pa rt i es’ d i spu te ,  wh i ch  i t  found  cou l d  be  done  by exam i n i ng  the  p l ead i ngs and  assum i ng  tha t  the  m ate ri a l  facts they asse rted  were
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t rue .  On  tha t  basi s,  the  m a j o ri ty found  tha t  the  d i spu te  d i d  no t  concern  an  i n te rna t i ona l  com m erci a l  a rb i t ra t i on  ag reem ent,  bu t  ra the r engaged
consi de ra t i ons o f  an  em p l oym ent re l a t i onsh i p .  Accord i ng l y,  the  dom est i c Arb i t ra t i on  Act  1991  was found  to  app l y,  as the  re l a t i onsh i p  was no t
“com m erci a l ” i n  na tu re .

Jurisdict ion to Determine the Validity Issue

App l yi ng  the  Arb i t ra t i on  Act ,  1991,  the  m a j o ri ty o f  the  Court  i den t i f i ed  f i ve  g rounds upon  wh i ch  the  court  m ay decl i ne  o rde ri ng  a  stay o f  cou rt
p roceed i ngs,  i ncl ud i ng  where  the  a rb i t ra t i on  ag reem ent i s i nva l i d .  Wh i l e  a ff i rm i ng  the  Court ’s j udgm ent i n  Del l  Compute r Corp .  v.  Un i on  des
consommateurs ,  2007  SCC 34 ,  [2007 ]  2  S.C.R. 801 ,  wh i ch  requ i res the  re fe rra l  o f  cha l l enges to  the  a rb i t ra l  t ri buna l  “un l ess they ra i se  pu re  quest i ons o f
l aw, o r quest i ons o f  m i xed  fact  and  l aw tha t  requ i re  on l y superf i ci a l  consi de ra t i on  o f  the  evi dence  i n  the  reco rd ”,  the  m a j o ri ty i den t i f i ed  a  new
excep t i on  to  the  ru l e  o f  system at i c re fe rra l  to  a rb i t ra t i on .

T h i s new excep t i on  was sta ted  to  app l y i n  “abnorm a l ” ci rcum stances where  the re  i s a  bona  f i de cha l l enge  to  the  a rb i t ra to r’s j u ri sd i ct i on  tha t  on l y the
court  can  de te rm i ne .

T h i s new excep t i on  appears to  requ i re  an  assessm ent o f  two  quest i ons:

Assum i ng  the  facts p l eaded  to  be  t rue ,  i s the re  i s a  genu i ne  cha l l enge  to  a rb i t ra l  j u ri sd i ct i on?

From  the  support i ng  evi dence ,  i s the re  a  rea l  p rospect  tha t ,  i f  the  stay i s g ran ted ,  the  cha l l enge  m ay never be  reso l ved  by the  a rb i t ra to r?

Havi ng  found  tha t  He l l e r posed  a  genu i ne  cha l l enge  to  the  va l i d i ty o f  the  a rb i t ra t i on  ag reem ent,  the  m a j o ri ty consi de red  the  second  quest i on .  I t  found
tha t  the  fees requ i red  by the  ICC Ru l es to  const i tu te  a  t ri buna l  to  hear the  j u ri sd i ct i ona l  cha l l enge ,  am ong  o the r facto rs,  resu l ted  i n  a  rea l  p rospect  tha t
He l l e r’s a rgum ents on  j u ri sd i ct i on  wou l d  never be  heard .  I t  the re fo re  consi de red  tha t  th i s was no t  a  case  i n  wh i ch  the  ru l e  o f  system at i c re fe rra l  to
a rb i t ra t i on  shou l d  be  app l i ed ,  and  tha t  the  court  shou l d  i nstead  de te rm i ne  the  quest i on  o f  the  va l i d i ty o f  the  a rb i t ra t i on  ag reem ent fo r i tse l f .

Validity of the Arb itrat ion Agreement

Havi ng  rebu t ted  the  p resum pt i on  tha t  cha l l enges to  a rb i t ra t i on  ag reem ents wou l d  be  system at i ca l l y re fe rred  to  the  a rb i t ra to r,  the  m a j o ri ty tu rned  to  the
substan t i ve  cha l l enge .  He l l e r cha l l enged  the  va l i d i ty o f  the  a rb i t ra t i on  ag reem ent on  two  g rounds re l a t i ng  to  (i ) an  a l l eged  i l l ega l  con tract i ng  ou t  o f
the  ESA and  (i i ) unconsci onab i l i ty.

T he  m a j o ri ty de te rm i ned  the  quest i on  on  the  second  g round  and  d i d  no t  f i nd  i t  necessary to  reach  the  i ssues a ri si ng  i n  respect  o f  the  ESA. T he  m a j o ri ty
se t  ou t  a  two-part  test  to  de te rm i ne  whe the r a  con tract  (o r,  i t  appears,  even  a  p rovi si on  wi th i n  a  con tract) i s unconsci onab l e .  T he  test  requ i res:

Proo f  o f  i nequa l i ty i n  the  posi t i ons o f  the  pa rt i es;  and

Proo f  o f  an  i m provi den t  ba rga i n .

T h i s test  appears to  d i ffe r f rom  the  p reva i l i ng  concep t i on  o f  unconsci onab i l i ty,  because  i t  does no t  requ i re  construct i ve  o r ob j ect i ve  knowl edge  o f  the
vu l ne rab l e  posi t i on  o f  the  con tract i ng  pa rty by the  a l l eged l y “st ronger” con tract i ng  pa rty,  no r does i t  requ i re  an  assessm ent o f  whe the r the  “st ronger”
con tract i ng  pa rty exp l o i ted  o r took un fa i r advan tage  o f  i ts coun te rpa rt .  T he  focus seem s to  si m p l y be  on  the  apparen t  (and ,  no tab l y,  re t rospect i ve )
wi sdom  o f  the  ba rga i n  tha t  was st ruck be tween  two  pa rt i es i n  unequa l  posi t i ons.

On  the  f i rst  b ranch  o f  the  test ,  the  m a j o ri ty o f  the  Court  found  tha t  the re  was an  i nequa l i ty i n  ba rga i n i ng  power be tween  Uber and  He l l e r.  Am ong  o the r
th i ngs,  the  m a j o ri ty re l i ed  on  the  fact  tha t  the  con tract  was a  standard  fo rm  agreem ent tha t  M r.  He l l e r had  no  ab i l i ty to  nego t i a te ,  the re  was an
apparen t  gu l f  i n  soph i st i ca t i on  be tween  the  pa rt i es,  and  the  a rb i t ra t i on  ag reem ent d i d  no t  spe l l  ou t  the  de ta i l s o f  m ed i a t i ng  and  a rb i t ra t i ng  d i spu tes
under the  ICC Ru l es,  no r d i d  i t  con ta i n  an  exp l ana t i on  o f  Du tch  l aw.

On  the  second  b ranch  o f  the  test ,  the  m a j o ri ty consi de red  an  i m provi den t  ba rga i n  to  be  one  tha t ,  i n  the  court ’s vi ew, undu l y advan tages the  st ronger
party o r undu l y d i sadvan tages the  weaker pa rty.  T he  m a j o ri ty found  tha t  the  fees requ i red  by the  ICC Ru l es were  p roh i b i t i ve  to  He l l e r based  on  (i ) h i s
i ncom e, (i i ) the i r d i sp roport i ona te  si ze  as com pared  to  any fo reseeab l e  award ,  and  (i i i ) the  “i m pressi on ” tha t  the  a rb i t ra t i on  ag reem ent p rovi ded  tha t
the  a rb i t ra t i on  wou l d  take  p l ace  i n  the  Ne the rl ands.

Concurring and Dissenting Judgments

I t  i s worth  no t i ng  the  concurri ng  and  d i ssen t i ng  deci si ons o f  Brown J and  Co té  J,  respect i ve l y.

Brown J reached  the  sam e concl usi on  as the  m a j o ri ty,  bu t  i den t i f i ed  a  na rrower basi s fo r tha t  resu l t ,  and  one  tha t  d i d  no t  requ i re  revi si ng  the  l aw o f
unconsci onab i l i ty:  the  a rb i t ra t i on  ag reem ent was si m p l y i nva l i d  because  i t  was i nconsi sten t  wi th  the  pub l i c po l i cy i m pera t i ve  to  p rovi de  m ean i ng fu l
access to  j ust i ce  be fo re  an  actua l  deci si on -m aker.  T he  p rob l em at i c aspects o f  the  a rb i t ra t i on  ag reem ent i den t i f i ed  by the  m a j o ri ty,  he  reasoned ,
engaged  th i s basi c p ri nci p l e ,  wh i ch  m ade  i t  who l l y unnecessary to  f i nd  tha t  the  a rb i t ra t i on  ag reem ent was unconsci onab l e ,  o r to  red raw the  l i m i ts o f
tha t  concep t .

Co té  J d i ssen ted .  She  found  tha t  the  ICAA was app l i cab l e ,  because ,  am ong  o the r th i ngs,  the  focus o f  the  sta tu te  i s on  the  na tu re  o f  the  a rb i t ra t i on
agreem ent,  no t  the  facts p l eaded  i n  support  o f  a  l a te r-a ri si ng  d i spu te .  She  a l so  app l i ed  the  conven t i ona l  j u ri sp rudence  the  Suprem e Court  o f  Canada
has recen t l y deve l oped  to  support  a rb i t ra t i on  as an  e l em en t o f  the  system  o f  ci vi l  j ust i ce ,  i n  pa rt i cu l a r the  ru l e  o f  system at i c re fe rra l  to  a rb i t ra t i on ,  and
found  tha t  no  excep t i on  to  tha t  ru l e  had  been  m ade  ou t .  In  pa rt i cu l a r,  she  found ,  He l l e r’s cl a i m  requ i red  m ore  than  a  superf i ci a l  revi ew o f  the  reco rd ,
such  tha t  i t  shou l d  be  l e f t  to  the  a rb i t ra to r to  de te rm i ne .

Co té  J d i sag reed  wi th  the  m a j o ri ty’s approach  to  the  concep t  o f  unconsci onab i l i ty,  ho l d i ng  tha t  i t  se t  the  ba r too  l ow, especi a l l y g i ven  the  p reva l ence  o f
standard  fo rm  con tracts and  the  i m p l i ca t i ons fo r the  “g i g ” econom y. She  a l so  he l d  tha t  the  m a j o ri ty’s reasons fo r f i nd i ng  tha t  the  ba rga i n  st ruck by
He l l e r and  Uber was i m provi den t  d i d  no t  wi thstand  scru t i ny:  the  “p l ace  o f  a rb i t ra t i on ” i s no t  a  re fe rence  to  havi ng  a  heari ng  i n  a  pa rt i cu l a r p l ace ,  bu t
ra the r to  the  j u ri sd i ct i on  whose  l aws wi l l  gove rn  the  p roceed i ngs,  the  app l i ca t i on  o f  fo re i gn  l aw to  the  substan t i ve  ag reem ent was separa te  f rom  the
a l l eged  un fa i rness o f  the  separab l e  a rb i t ra t i on  ag reem ent,  and  the  fees were  payab l e  by any pa rty tha t  com m enced  a rb i t ra t i on  (and  i t  wou l d  requ i re
evi dence  to  de te rm i ne  un fa i rness).

However,  f i nd i ng  tha t  the  court  has a  b road  rem ed i a l  j u ri sd i ct i on  to  faci l i ta te  the  a rb i t ra t i on  p rocess,  she  wou l d  have  o rde red  a  cond i t i ona l  stay,  wh i ch
wou l d  have  requ i red  Uber to  advance  to  He l l e r the  funds requ i red  to  i n i t i a te  the  a rb i t ra t i on ,  sub j ect  to  a  f i na l  o rde r as to  costs by the  a rb i t ra to r.  T h i s
approach  wou l d  requ i re  the  pa rt i es to  ab i de  by the i r com m i tm en t to  a rb i t ra te  the i r d i spu tes,  wh i l e  p rovi d i ng  recourse  aga i nst  ce rta i n  p rob l em at i c
aspects o f  the  way i n  wh i ch  they i m p l em ented  tha t  com m i tm en t.

Analysis and Practical Implications



T h i s case  ra i ses i m portan t  i ssues fo r the  p ract i ce  o f  a rb i t ra t i on  i n  Canada  and  fo r the  opera t i on  o f  con tract  l aw genera l l y,  bu t  especi a l l y i n  respect  o f
standard  fo rm  con tracts.

Arb itrat ion Pract ice

T he  deci si on  to  app l y the  dom est i c Arb i t ra t i on  Act ,  1991,  to  th i s case  has two  consequences.  Fi rst ,  i t  cl ea rl y excl udes em p l oym ent m a tte rs f rom
“com m erci a l ” d i spu tes fo r the  pu rposes o f  the  ICAA. As a  resu l t ,  i n te rna t i ona l  com pan i es tha t  con tract  wi th  em p l oyees i n  Canada  can  expect  the i r
a rb i t ra t i ons to  be  governed  by the  dom est i c a rb i t ra t i on  sta tu tes,  wh i ch  a re  un i que  to  each  p rovi nce  and  a rguab l y excl ude  the  i n te rna t i ona l  standards
envi saged  by the  ICAA.  Second ,  fu tu re  i n te rna t i ona l  a rb i t ra t i ons under the  ICAA o r i ts coun te rpa rts i n  the  com m on-l aw p rovi nces m ay be  pa rt i a l l y
i nsu l a ted  f rom  the  approach  taken  i n  th i s case .  Un l i ke  the  Court  o f  Appea l  fo r On ta ri o ,  the  m a j o ri ty d i d  no t  con f i rm  tha t  the  ou tcom e o f  the  case  wou l d
be  the  sam e regard l ess o f  the  app l i cab l e  sta tu te .

I t  i s a l so  use fu l  to  consi de r how th i s i ssue  wou l d  be  approached  i n  Québec,  under i ts ci vi l  l aw system . Under Québec p ri va te  i n te rna t i ona l  l aw,
characte ri zi ng  the  con tract  be tween  Uber and  He l l e r as an  em p l oym ent con tract  wou l d  t ri gge r the  app l i ca t i on  o f  Art i cl e  3149  o f  the  Ci vi l  Code  o f
Québec (CCQ),  wh i ch  p roh i b i ts ag reem ents to  wa i ve  the  j u ri sd i ct i on  o f  dom est i c cou rts i n  em p l oym ent con tracts and  consum er con tracts.

S i nce  i t  was no t  d i spu ted  tha t  the  con tract  be tween  He l l e r and  Uber was i n te rna t i ona l ,  Art i cl e  3149  cou l d  have  p roh i b i ted  the  opera t i on  o f  the
a rb i t ra t i on  ag reem ent i n  any even t .  Gi ven  Art i cl e  3149 ,  pa rt i es con tract i ng  wi th  pe rsons i n  Québec shou l d  be  rem i nded  tha t  the  va l i d i ty o f  the i r
a rb i t ra t i on  ag reem ents wi l l  l i ke l y depend  on  the  characte ri za t i on  o f  the  substan t i ve  con tract  i n  wh i ch  the  a rb i t ra t i on  ag reem ent i s found .   

Fo r dom est i c a rb i t ra t i ons,  the  m a j o ri ty was evi den t l y concerned  abou t  the  possi b i l i ty tha t  i ts deci si on  to  expand  the  g rounds fo r rebu t t i ng  the  ru l e  o f
system at i c re fe rra l  to  a rb i t ra t i on  cou l d  i nvi te  d i l a to ry tact i cs.  T he  m a j o ri ty a rt i cu l a ted  “ways to  m i t i ga te  th i s concern ”,  such  as securi ty fo r costs,  fu l l
i ndem n i ty costs where  a  pa rty i gno res a rb i t ra l  j u ri sd i ct i on ,  and  dam ages fo r b reach  o f  con tract  (i .e .  a  va l i d  a rb i t ra t i on  ag reem ent).  Wh i l e  i t  wi l l  be
i m portan t  to  m on i to r the  deve l opm ent o f  these  po ten t i a l  “m i t i ga t i ng ” p ract i ces,  to  the  exten t  they a re  workab l e  i n  rea l i ty,  the  resu l t  i n  th i s case
em phasi zes the  need  fo r pa rt i es to  ensure  tha t  the i r a rb i t ra t i on  ag reem ents a re  cl ea rl y d ra f ted ,  workab l e ,  and  va l i d .

Doctrine of Unconscionab ility

T h i s case  wi l l  a l so  have  a  si gn i f i can t  e ffect  on  the  app l i ca t i on  o f  the  doctri ne  o f  unconsci onab i l i ty i n  Canada .

T h i s i s pa rt i cu l a rl y so  g i ven  the  facto rs the  m a j o ri ty re l i ed  upon  to  f i nd  unconsci onab i l i ty and  the  f i nd i ng  tha t  i t  i s no  l onger necessary to  dem onstra te
e i the r ob j ect i ve  o r construct i ve  knowl edge  o f  a  coun te rpa rty’s vu l ne rab i l i ty o r an  e l em en t o f  i n ten t i ona l  “advan tage-taki ng ” be fo re  i nva l i da t i ng  an
agreem ent,  o r pa rts o f  i t ,  as be i ng  unconsci onab l e .

As exp l a i ned  by Brown J,  “the  stakes a re  h i gh  he re .  Concl ud i ng  tha t  a  standard  fo rm  con tract  i s su ff i ci en t  to  sa t i sfy unconsci onab i l i ty’s p rocedura l
requ i rem en t wou l d  open  up  the  te rm s o f  eve ry such  con tract  fo r revi ew on  a  m easure  o f  substan t i ve  reasonab l eness.” T here  i s m uch  to  be  sa i d  i n
support  o f  Brown  J’s assessm ent tha t  the  m a j o ri ty’s deci si on  “d rast i ca l l y expands the  scope  o f  unconsci onab i l i ty” and  “p rovi des ve ry l i t t l e  gu i dance  fo r
the  doctri ne ’s app l i ca t i on ”.

Neverthe l ess,  the  approach  o f  the  m a j o ri ty i s now the  l aw, and  i t  wi l l  be  necessary to  address how i t  ope ra tes i n  p ract i ce .  T he  m a j o ri ty appears wary o f
the  po ten t i a l  fo r standard  fo rm  con tracts to  “crea te  an  i nequa l i ty o f  ba rga i n i ng  power” and  h i gh l i gh ts i n  pa rt i cu l a r “cho i ce  o f  l aw, fo rum  se l ect i on ,  and
arb i t ra t i on  cl auses tha t  vi o l a te  the  adheri ng  pa rty’s reasonab l e  expecta t i ons by depri vi ng  them  o f  rem ed i es”.

In  navi ga t i ng  th i s new ru l e ,  the re  i s l i ke l y to  be  a  he i gh tened  focus on  ensuri ng  the  “accessi b i l i ty” o f  standard  fo rm  con tracts.  In  o rde r to  avo i d  a  f i nd i ng
o f  i nva l i d i ty,  the  m a j o ri ty encouraged  d ra f te rs to  “to  m ake  them  m ore  accessi b l e  to  the  o the r pa rty o r to  ensure  tha t  they a re  no t  so  l op -si ded  as to  be
i m provi den t ,  o r bo th .”

Québec’s ci vi l  l aw approach  i s no t  d i ssi m i l a r.  Abusi ve  cl auses i n  a  consum er con tract  o r a  con tract  o f  adhesi on  m ay be  i nva l i d  (Art i cl e  1437  CCQ).
Québec courts usua l l y de fe r the  ana l ysi s o f  whe the r an  a rb i t ra t i on  cl ause  was abusi ve  to  the  a rb i t ra to r,  i n  acco rdance  wi th  the  p reva i l i ng  ru l e  o f
system at i c re fe rra l  to  a rb i t ra t i on .  (See ,  fo r i nstance ,  Groupon  Canada  Inc.  c.  9178-2243  Québec Inc. ,  2015  QCCA 645  app l yi ng  Rogers Sans-f i l  Inc.  c.
Muro f f ,  2007  CSC 35  (CanL I I ),  [2007 ]  2  RCS 921 ,  pa ra .  15 ).  T he  m a j o ri ty’s ana l ysi s m ay we l l  encourage  Québec courts to  fu rthe r scru t i n i ze  d i spu te
reso l u t i on  cl auses i n  standard  fo rm  con tracts wi th  regard  to  the i r fa i rness and  equ i ty.

Resolving Employment Law Disputes 

Havi ng  reached  i ts deci si on  on  the  basi s o f  unconsci onab i l i ty,  the  m a j o ri ty o f  the  Court  exp ressl y decl i ned  to  address the  quest i on  o f  a rb i t ra t i on
agreem ents i n  the  con text  o f  the  ESA.

Part i es a re  the re fo re  l e f t  wi th  the  deci si on  o f  the  Court  o f  Appea l  fo r On ta ri o ,  wh i ch  he l d  tha t  the  excl usi ve  a rb i t ra t i on  p rovi si on  under the  con tract
depri ved  an  i nd i vi dua l  o f  ce rta i n  p rocedura l  ri gh ts under the  ESA  and ,  on  tha t  basi s,  was i nva l i d .  Courts typ i ca l l y app l y th i s p ri nci p l e  to  ove rt i m e
agreem ents,  hours o f  work ag reem ents and ,  m ost  o f ten ,  te rm i na t i on  p rovi si ons tha t  a t tem pt to  l i m i t  an  em p l oyee ’s ri gh ts to  sta tu to ry m i n i m um s on
te rm i na t i on .

Across the  coun try,  pa rt i cu l a rl y i n  On ta ri o ,  a  vi rtua l  co t tage  i ndustry has g rown  up  a t tacki ng  te rm i na t i on  p rovi si ons on  the  basi s tha t  they p rovi de  l ess
than  m i n i m um  sta tu to ry en t i t l em en ts.  Courts take  a  na rrow read i ng  o f  con tractua l  p rovi si ons tha t  address em p l oym ent standards,  vi ewi ng  em p l oym ent
standards l eg i sl a t i on  as rem ed i a l  and  i n tended  to  p ro tect  the  i n te rest  o f  em p l oyees.  In  te rm i na t i on  cases,  cou rts a re  re l uctan t  to  depri ve  em p l oyees o f
the i r com m on l aw en t i t l em en ts.

What m akes Hel l e r un i que ,  a t  l east  a t  the  Court  o f  Appea l ,  i s tha t  i t  app l i es the  basi c em p l oym ent l aw p ri nci p l e  i n  the  con text  o f  an  a rb i t ra t i on
p rovi si on  and  the  depri va t i on  o f  p rocedura l  ri gh ts under the  ESA ,  as opposed  to  a  substan t i ve  ri gh t .  Increasi ng l y,  em p l oye rs a re  i ncl ud i ng  a rb i t ra t i on
p rovi si ons i n  em p l oym ent con tracts.  T he  p ract i ce ,  wi despread  i n  the  Un i ted  Sta tes,  i s sl owl y p i cki ng  up  steam  i n  Canada .  In  d ra f t i ng  these  p rovi si ons,
l awyers m ust  ensure  tha t  p rocedura l  ri gh ts under the  ESA  and ,  fo r tha t  m a tte r,  o the r sta tu tes such  as hum an ri gh ts sta tu tes,  a re  p rese rved .

T he  deci si on  i s un l i ke l y to  open  the  f l oodga te  to  cl a i m s tha t  i nd i vi dua l  em p l oym ent con tracts i n  Canada  a re  unconsci onab l e .  M ost  i nd i vi dua l
em p l oym ent ag reem ents re f l ect  som e barga i n i ng  be tween  the  pa rt i es,  do  no t  con ta i n  onerous a rb i t ra t i on  p rovi si ons and  a re  en fo rceab l e  i n  the  p rovi nce
i n  wh i ch  they a re  en te red .  Wh i l e  the re  i s a  pe rcep t i on  tha t  em p l oye rs ho l d  g rea te r ba rga i n i ng  power ove r em p l oyees,  th i s i s o f ten  a  m i sconcep t i on  i n
m any secto rs o f  ou r econom y.

Class Proceedings



T he  j udgm ent o f  the  Suprem e Court  devo tes com para t i ve l y l i t t l e  a t ten t i on  to  the  i n te ract i on  be tween  a rb i t ra t i on  cl auses and  cl ass
p roceed i ngs.  Indeed ,  Brown J observed  tha t ,  “[w]h i l e  M r.  He l l e r m ay be  ab l e  to  pu rsue  a  cl ass act i on  by com b i n i ng  h i s cl a i m  wi th  o the r i nd i vi dua l s i n  a
si m i l a r posi t i on ,  tha t  i s o f  no  m om ent he re .” 

I t  i s t rue ,  as Brown J goes on  to  no te ,  tha t  cl ass p roceed i ngs l eg i sl a t i on  i s p rocedura l  i n  na tu re  and  i s no t  i n tended  to  a l te r substan t i ve  ri gh ts.  Wh i l e
consum er p ro tect i on  l eg i sl a t i on  i n  va ri ous p rovi nces i nva l i da tes a rb i t ra t i on  cl auses to  the  exten t  tha t  they wou l d  app l y to  “consum ers”,  the  Suprem e
Court  has he l d  p revi ousl y tha t ,  i n  o the r con texts,  l ega l l y en fo rceab l e  a rb i t ra t i on  cl auses can  p recl ude  pa rt i es f rom  part i ci pa t i ng  i n  cl ass act i ons (see
Te l us Commun i ca t i ons Inc.  v.  We l l man,  2019  SCC 19).

Fu tu re  cases wi l l  have  to  deci de  whe the r the  en fo rceab i l i ty o f  an  a rb i t ra t i on  cl ause  i s an  i nd i vi dua l  i ssue  tha t  m ust  be  answered  separa te l y fo r each
cl ass m em ber o r g roup  o f  cl ass m em bers,  o r can  be  de te rm i ned  on  a  cl ass-wi de  basi s.

Conclusion

I t  wi l l  be  i m portan t  to  m on i to r the  app l i ca t i on  o f  th i s j udgm ent to  fu tu re  a rb i t ra t i on  ag reem ents i n  Canada ,  bu t  the re  a re  ce rta i n  steps tha t  pa rt i es
shou l d  take  now:

Revi ew exi st i ng  a rb i t ra t i on  ag reem ents,  pa rt i cu l a rl y i n  em p l oym ent con tracts,  con tracts wi th  pa rt i es wi th  weaker ba rga i n i ng  posi t i ons,  o r standard
fo rm  con tracts o f  adhesi on ,  and  assess the  cl a ri ty and  accessi b i l i ty o f  the  d i spu te  reso l u t i on  p rocedures tha t  have  been  adop ted .

Consi de r whe the r i t  i s approp ri a te  and  possi b l e  to  ta i l o r the  a rb i t ra t i on  ag reem ent i n  such  con tracts to ,  fo r exam p l e ,  exp ressl y p rovi de :

tha t  heari ngs wi l l  be  he l d  a t  a  l oca t i on  near the  coun te rpa rty (o r to  be  se l ected  by them );

tha t  heari ngs wi l l  be  he l d  vi rtua l l y;

tha t  the  f i l i ng  and  o the r costs o f  l ow-va l ue  cl a i m s wi l l  be  pa i d  o r subsi d i zed  by the  pa rty i n  the  st ronger posi t i on ;  and

o the r steps tha t  i ncrease  the  accessi b i l i ty o f  a rb i t ra t i on  as a  p ract i ca l  d i spu te  reso l u t i on  m echan i sm .

For fu rthe r i n fo rm at i on ,  p l ease  con tact  any o f  the  au tho rs l i sted  be l ow.
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