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ARTICLE

Enhanced Fact-Finding Powers Used to Grant Summary Judgment in Fraud Claim
In  a  Sep tem ber 4 ,  2018  deci si on,  Just i ce  Sa l l y Gom ery used  enhanced  fact-f i nd i ng  powers under Ru l e  20  o f  the  Rul es o f  Ci vi l  Procedure to  g ran t
sum m ary j udgm ent i n  a  f raud  cl a i m , desp i te  the  exi stence  o f  an  un reso l ved  coun te rcl a i m . BLG rep resen ted  the  p l a i n t i f f ,  Noreast  E l ectron i cs Co .  L td ,  i n
th i s case .  

Facts and History of Proceedings

In  M arch  2017 ,  Noreast  E l ectron i cs Co .  L td .  (Noreast),  an  e l ectron i cs m anu factu re r based  i n  Hawkesbury,  On ta ri o ,  d i scovered  tha t  i ts l ong -t i m e  Di recto r
o f  Sa l es,  Eri c Dan i s,  had  been  de fraud i ng  the  com pany fo r seve ra l  yea rs th rough  a  fa l se  i nvo i ci ng  schem e. Dan i s had  been  m arki ng -up  supp l i e r
i nvo i ces f rom  Ch i na ,  subm i t t i ng  fa l si f i ed  i nvo i ces to  Noreast  fo r paym ent and  then  re ta i n i ng  the  m ark-up .  Dan i s’ wi fe ,  Anya  Watson ,  was found  to  be
si gn i f i can t l y i nvo l ved  i n  the  f raud  as she  assi sted  wi th  the  fo rge ry o f  the  m arked-up  i nvo i ces and  the  reco rdkeep i ng .

In  June  2017 ,  Noreast  b rough t  an  act i on  aga i nst  Dan i s,  Watson ,  and  two  com pan i es owned  by Dan i s,  EAJ Techn i ca l  Corpora t i on  (EAJ) and  8339724
Canada  Inc.  (833  Inc.) (co l l ect i ve l y,  the  De fendan ts).  Noreast  a l so  ob ta i ned  an  ex pa rte An ton  P i l l e r o rde r and  M areva  i n j unct i on ,  p reven t i ng  the
Defendan ts f rom  d i sposi ng  o f  the i r asse ts and  a l l owi ng  Noreast  to  sea rch  the  De fendan ts’ p rem i ses i n  o rde r to  p rese rve  docum ents and  o the r re l evan t
evi dence .

In  con j unct i on  wi th  se rvi ce  o f  the  o rde rs,  Noreast  te rm i na ted  Dan i s’ em p l oym ent fo r cause .  T he  De fendan ts vi go rousl y de fended  the  f raud  cl a i m ,
a rgu i ng  tha t  i t  was a  l eg i t i m a te  m i dd l em an  busi ness,  and  a l so  b rough t  a  coun te rcl a i m  a l l eg i ng  wrong fu l  d i sm i ssa l .

In  M ay 2018 ,  Noreast  b rough t  a  m o t i on  fo r sum m ary j udgm ent aga i nst  the  De fendan ts fo r dam ages and  o the r re l i e f  a ri si ng  f rom  the  fa l se  i nvo i ci ng
schem e.

Fact-Finding Powers on Summary Judgment

In  deci d i ng  whe the r th i s was an  appropri a te  case  fo r sum m ary j udgm ent,  Just i ce  Sa l l y Gom ery consi de red  the  2010  am endm ents to  Ru l e  20  o f
the  Rul es o f  Ci vi l  Procedure.  On  a  m ot i on  fo r sum m ary j udgm ent,  the  court  m ust  consi de r whe the r the re  i s a  genu i ne  i ssue  requ i ri ng  a  t ri a l .1  Pursuan t
to  the  am ended  ru l es,  j udges a re  em powered  to  we i gh  evi dence ,  eva l ua te  the  cred i b i l i ty o f  deponen ts,  and  d raw any reasonab l e  i n fe rences f rom  the
evi dence .2

In  app l yi ng  the  am ended  ru l es,  Just i ce  Gom ery he l d  tha t :

[J]udges heari ng  sum m ary j udgm ent m o t i ons ga i ned  new fact-f i nd i ng  powers [ i n  2010 ] .  Where  they f i nd  tha t  the re  i s a  genu i ne  i ssue  fo r t ri a l ,  they m ay
reso l ve  i t  by we i gh i ng  evi dence ,  eva l ua t i ng  the  cred i b i l i ty o f  a  deponen t ,  and  d rawi ng  any reasonab l e  i n fe rence  f rom  the  evi dence ,  ‘un l ess i t  i s i n  the
i n te rest  o f  j ust i ce  fo r such  powers to  be  exe rci sed  on l y a t  t ri a l . ’ A j udge  heari ng  a  sum m ary j udgm ent m o t i on  m ay a l so  o rde r tha t  o ra l  evi dence  be
presen ted  by one  o r m ore  pa rt i es.3

Just i ce  Gom ery fu rthe r he l d  tha t  si nce  Hryn i ak v.  Mau l d i n,  the  de te rm i na t i on  o f  whe the r a  case  shou l d  go  to  t ri a l  i nvo l ves a  two-stage  ana l ysi s:

T he  j udge  shou l d  f i rst  de te rm i ne  i f  the re  i s a  genu i ne  i ssue  requ i ri ng  t ri a l  based  on l y on  the  evi dence  be fo re  he r,  wi thou t  usi ng  the  new fact-f i nd i ng
powers.  T here  wi l l  be  no  genu i ne  i ssue  requ i ri ng  a  t ri a l  i f  the  sum m ary j udgm ent p rocess p rovi des he r wi th  the  evi dence  requ i red  to  fa i rl y and  j ust l y
ad j ud i ca te  the  d i spu te  and  i s a  t i m e l y,  a ffo rdab l e  and  p roport i ona te  p rocedure ,  under Ru l e  20 .04 (2 )(a ).  I f  the re  appears to  be  a  genu i ne  i ssue  requ i ri ng
a  t ri a l ,  she  shou l d  then  de te rm i ne  i f  the  need  fo r a  t ri a l  can  be  avo i ded  by usi ng  the  new powers under Ru l es 20 .04 (2 .1 ) and  (2 .2 ).4

Just i ce  Gom ery reasoned  tha t  on  a  m ot i on  fo r sum m ary j udgm ent,  a  j udge ’s f i rst  quest i on  shou l d  be :  “How m uch  m ore  (i f  anyth i ng ) wou l d  I  need  to
reso l ve  th i s case?”5

In  fo l l owi ng  th i s two-stage  ana l ysi s,  Just i ce  Gom ery f i rst  found  tha t  the re  was a  genu i ne  i ssue  fo r t ri a l .  Desp i te  the  fact  tha t  the  evi dence  o f  the
Defendan ts’ f raud  was ove rwhe l m i ng ,  she  found  tha t  the re  was con f l i ct i ng  evi dence  i n  respect  o f  whe the r EAJ was a  rese l l e r tha t  p rovi ded  l eg i t i m a te
se rvi ces to  Noreast ,  and  whe the r the  i nvo i ci ng  schem e was j ust i f i ed ,  o r a t  l east  no t  ou tsi de  o f  Dan i s’ te rm s o f  em p l oym ent.  Just i ce  Gom ery found  tha t
a l l  o f  these  i ssues gave  ri se  to  genu i ne  i ssues fo r t ri a l .

Just i ce  Gom ery then  consi de red  whe the r she  cou l d  reso l ve  these  genu i ne  i ssues wi thou t  the  need  fo r t ri a l  by usi ng  he r enhanced  fact-f i nd i ng  powers
under Ru l e  20 .  Just i ce  Gom ery found  tha t  even  though  the re  was a  genu i ne  i ssue  fo r t ri a l ,  she  cou l d  deci de  the  case  fa i rl y and  j ust l y on  the  evi dence
be fo re  he r,  and  i t  was i n  the  i n te rests o f  j ust i ce  fo r he r to  do  so .  She  found  tha t  the  pa rt i es had  tendered  a  si gn i f i can t  am oun t o f  evi dence  i ncl ud i ng
two  reports f rom  De l o i t te  Fo rensi c and  the  key p l aye rs,  as we l l  as add i t i ona l  wi tnesses,  had  been  cross-exam i ned .  T he  co l l ect i ve  resu l t  o f  the  a ff i davi ts,
exam i na t i ons,  and  evi dence  a ri si ng  f rom  the  An ton  P i l l e r o rde r resu l ted  i n  an  extensi ve  reco rd  on  the  sum m ary j udgm ent m o t i on .  A l though  the re  was
som e con trad i cto ry evi dence ,  Just i ce  Gom ery found  tha t  the  reco rd  a l l owed  he r to  m ake  the  necessary f i nd i ngs o f  fact  and  l aw, and  tha t  sum m ary
j udgm ent was a  p roport i ona te ,  m ore  exped i t i ous,  and  l ess expensi ve  m eans to  ach i eve  a  j ust  resu l t .

Summary Judgment Granted Despite Remaining Counterclaim

On the  m ot i on ,  the  De fendan ts’ p ri nci pa l  a rgum ent was tha t  sum m ary j udgm ent cou l d  no t  be  g ran ted  wi thou t  deci d i ng  whe the r Dan i s had  acted
fraudu l en t l y,  wh i ch  they a rgued  wou l d  un fa i rl y i m pact  Dan i s’ cl a i m  fo r wrong fu l  d i sm i ssa l .  Just i ce  Gom ery u l t i m a te l y found  tha t  she  cou l d  g ran t  the
m ot i on  fo r sum m ary j udgm ent desp i te  the  De fendan ts’ a rgum ents tha t  she  cou l d  no t  do  so  g i ven  the  un reso l ved  coun te rcl a i m .
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Al though  som e case  l aw suggests tha t  g ran t i ng  pa rt i a l  sum m ary j udgm ent i n  the  face  o f  a  coun te rcl a i m  m ay no t  be  i n  the  i n te rests o f  j ust i ce  due  to  the
ri sk o f  dup l i ca t i ve  p roceed i ngs o r i nconsi sten t  f i nd i ngs when  the  ba l ance  o f  the  act i on  even tua l l y goes to  t ri a l ,  Just i ce  Gom ery he l d  tha t  the  case  a t
hand  was d i st i ngu i shab l e  because  the  cl a i m s were  no t  so  “i nextri cab l y t i ed ” tha t  they cou l d  no t  be  heard  separa te l y.  Just i ce  Gom ery was no t  convi nced
tha t  the  ad j ud i ca t i on  o f  Noreast ’s cl a i m  wou l d  p rede te rm i ne  the  ou tcom e o f  the  coun te rcl a i m , as she  d i d  no t  m ake  any de te rm i na t i ons regard i ng  the
scope  o f  Dan i s’ em p l oym ent o r the  te rm s o f  h i s re l a t i onsh i p  wi th  Noreast .  Just i ce  Gom ery he l d  tha t  th i s was no t  a  case  o f  “pa rt i a l  sum m ary j udgm ent”
because  Noreast ’s cl a i m  wou l d  be  deci ded  i n  i ts en t i re ty.

Just i ce  Gom ery he l d  fu rthe r tha t  wh i l e  the  exi stence  o f  a  coun te rcl a i m  m i gh t  d i m i n i sh  the  e ff i ci ency and  cost-savi ng  goa l s o f  sum m ary j udgm ent,  th i s
d i d  no t  p reven t  he r f rom  deci d i ng  Noreast ’s cl a i m . She  found  tha t  the  pa rt i es’ i n te rests wou l d  st i l l  be  advanced  by an  e ff i ci en t  reso l u t i on  o f  the  m a i n
cl a i m  and  tha t  sum m ary j udgm ent was a  m ore  exped i t i ous and  l ess expensi ve  m eans to  ach i eve  a  j ust  resu l t .

Proving the Case against the Defendants

Afte r deci d i ng  tha t  th i s was an  appropri a te  case  fo r sum m ary j udgm ent,  Just i ce  Gom ery found  tha t  Dan i s,  Watson ,  and  EAJ were  a l l  l i ab l e  fo r f raud  as a
resu l t  o f  the  fa l se  i nvo i ci ng  schem e as a  resu l t  o f  the  fo l l owi ng :

Dan i s,  Watson ,  and  EAJ m ade  fa l se  rep resen ta t i ons to  Noreast  th rough  the  i nvo i ces.  Add i t i ona l l y,  Dan i s had  m ade  ve rba l  m i srep resen ta t i ons to
Noreast  abou t  the  paym ent i nstruct i ons fo r the  Ch i nese  supp l i e rs.  Dan i s,  EAJ,  and  Watson  knew tha t  the  m i srep resen ta t i ons were  fa l se .  T he  i nvo i ces
were  no t  i so l a ted  b i l l i ng  e rro rs;  they were  a  de l i be ra te  schem e to  ove rcharge  Noreast .

Dan i s de l i be ra te l y chose  Wyom i ng  as the  p l ace  o f  i nco rpo ra t i on  fo r EAJ because  i t  pe rm i t ted  h i m  to  concea l  h i s i nvo l vem ent wi th  EAJ.  T he  nam e
EAJ was a l so  chosen  to  m i sl ead  Noreast .

T he  De fendan ts’ m i srep resen ta t i ons caused  Noreast  to  ove rpay and  Noreast ’s re l i ance  on  the  i nvo i ces de l i ve red  by Dan i s was no t  un reasonab l e .  T he
fa l se  i nvo i ces caused  Noreast  to  m ake  paym ents fo r m arked-up  p ri ces.  T here  was no  evi dence  tha t  Noreast  knew tha t  i t  was dea l i ng  wi th  a
m i dd l em an  o r rese l l e r.

Dan i s had  taken  steps to  d i scourage  o the rs a t  Noreast  f rom  com m un i ca t i ng  wi th  the  Ch i nese  supp l i e rs and  d i scoveri ng  h i s f raud .  Just i ce  Gom ery
re j ected  the  De fendan ts’ a rgum ent tha t ,  si nce  Noreast  had  the  m eans to  ve ri fy the  i n fo rm at i on  on  the  i nvo i ces,  i t  was un reasonab l e  fo r Noreast  to
t rust  them . No  one  a t  Noreast  had  any reason  to  second-guess the  re l i ab i l i ty o f  the  i nvo i ces de l i ve red  by Dan i s,  g i ven  tha t  he  was a  l ong -t i m e
em p l oyee  and  shareho l de r.

T he  EAJ i nvo i ces,  a l ong  wi th  Dan i s’ o the r m i srep resen ta t i ons,  resu l ted  i n  a  l oss to  Noreast .  T he  m i srep resen ta t i ons had  caused  Noreast  to  m ake
paym ents o f  US$1 ,882 ,885  to  EAJ.  M any o f  these  paym ents were  a  l oss to  Noreast  because  the  p ri ces and ,  i n  som e cases,  the  custom s taxes,  were
m arked  up .

T he  p ri m ary de fence  o f  the  De fendan ts was tha t  Dan i s was e ffect i ve l y au tho ri zed  by Noreast  to  act  as a  m i dd l em an  fo r pu rchases f rom  Ch i nese
supp l i e rs based  on  a  conversa t i on  he  had  wi th  the  p ri nci pa l  o f  the  com pany i n  2009  i n  wh i ch  the  Dan i s was to l d  tha t  he  wou l d  no t  be  pa i d  extra  fo r
dea l i ng  wi th  the  Ch i nese  supp l i e rs.  Just i ce  Gom ery re j ected  th i s a rgum ent as unsupported  by evi dence  and  i nva l i d  i n  l aw.

The Judgment

On Sep tem ber 4 ,  2018 ,  Just i ce  Gom ery g ran ted  the  m ot i on  fo r sum m ary j udgm ent and  awarded  Noreast  US$864 ,238 .75  i n  com pensa to ry dam ages;
$25 ,000  i n  pun i t i ve  dam ages;  and  $173 ,180 .91  i n  speci a l  dam ages (fo r i nvest i ga t i on  costs i ncu rred  by De l o i t te ).

Just i ce  Gom ery a l so  g ran ted  Noreast  p re -j udgm ent i n te rest  on  the  com pensa to ry dam ages and  speci a l  dam ages f rom  June  15 ,  2017  to  the  da te  o f  he r
j udgm ent.  She  fu rthe r g ran ted  post-j udgm ent i n te rest  on  the  en t i re  award  as o f  the  da te  o f  he r j udgm ent.

Just i ce  Gom ery a l so  he l d  tha t  the  M areva  i n j unct i on  and  Cert i f i ca te  o f  Pend i ng  L i t i ga t i on  ove r the  De fendan ts’ resi dence  shou l d  rem a i n  i n  p l ace
pend i ng  sa t i sfact i on  o f  the  j udgm ent.

Significance of the Case

T h i s i s a  si gn i f i can t  deci si on  i n  two  respects:

ob ta i n i ng  sum m ary j udgm ent even  when  the re  i s a  genu i ne  i ssue  fo r t ri a l  based  on  the  use  o f  the  enhanced  fact-f i nd i ng  powers;  and

ob ta i n i ng  sum m ary j udgm ent the  face  o f  a  coun te rcl a i m .

T he  case  dem onstra tes the  robust  fact-f i nd i ng  powers ava i l ab l e  to  j udges under Ru l e  20 .  Even  i n  the  face  o f  coun te rva i l i ng  a rgum ents abou t  the  facts,
Just i ce  Gom ery used  these  powers to  de te rm i ne  cred i b i l i ty and  u l t i m a te l y f i nd  l i ab i l i ty.  M oreover,  i t  dem onstra tes tha t  i f  a  p l a i n t i f f  can  successfu l l y
estab l i sh  tha t  tha t  cl a i m  i s no t  so  i nextri cab l y t i ed  to  the  coun te rcl a i m , so  as to  render the  sum m ary j udgm ent i ne ff i ci en t ,  a  m o t i ons j udge  can  st i l l
hea r,  and  g ran t ,  sum m ary j udgm ent.  

The  au tho rs thank the  i nva l uab l e  assi stance  o f  a rt i cl i ng  studen t  E l i zabe th  Cree l man  w ho  assi sted  i n  research  fo r the  f i l e  and  d ra f t i ng  th i s bu l l e t i n .
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