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ARTICLE

Ontario charities: Accessing restricted funds during the COVID-19 pandemic
T he  On ta ri o  Pub l i c Guard i an  and  T rustee  (PGT ) deve l oped  tem pora ry gu i de l i nes (the  PGT  Gu i de l i nes) to  assi st  On ta ri o  cha ri t i es tha t  a re  i m pacted  by
the  econom i c consequences o f  the  COVID-19  pandem i c.  T he  PGT  Gu i de l i nes,  wh i ch  app l y to  cha ri t i es i n  On ta ri o  tha t  a re  i n  danger o f  cl osi ng ,  a l l ow
e l i g i b l e  cha ri t i es to  access the  i ncom e and  cap i ta l  o f  restri cted  pu rpose  t rust  funds fo r opera t i ng  expenses.  T he  PGT  Gu i de l i nes de fe r the  requ i rem en t
to  ob ta i n  a  court  o rde r under sect i on  13  o f  the  Chari t i es Accoun t i ng  Act (On ta ri o ) un t i l  a f te r the  pandem i c has ended .

For pu rposes o f  the  PGT  Gu i de l i nes,  restri cted  pu rpose  t rust  funds i ncl ude  the  i ncom e and  cap i ta l  o f  pe rpe tua l  endowm ent funds,  as we l l  as the  i ncom e
and  cap i ta l  o f  t rust  funds he l d  fo r a  restri cted  chari tab l e  pu rpose  (the  funds).

Accord i ng  to  the  PGT, On ta ri o  cha ri t i es m ay access and  use  the  funds sub j ect  to  each  o f  the  fo l l owi ng  cond i t i ons:

T he  o rgan i za t i on  i s i n  danger o f  cl osi ng ,  wh i ch  i ncl udes becom i ng  i nso l ven t  o r f i l i ng  fo r bankrup tcy o r rece i ve rsh i p ,  un l ess i t  can  access the  funds;

T he  o rgan i za t i on  m ay on l y access the  funds as a  l ast  reso rt .  Non-restri cted  funds,  i ncl ud i ng  rese rve  funds,  shou l d  be  used  f i rst ;

T he  o rgan i za t i on  m ust  f i rst  no t i fy the  PGT  by i nd i ca t i ng  the  nam e and  address o f  the  o rgan i za t i on ;  the  nam e o f  the  pe rpe tua l  endowm ent fund  o r
the  restri cted  pu rpose  t rust  fund ;  and  the  nam e, address and  te l ephone  num ber o f  a  con tact  pe rson  fo r the  o rgan i za t i on .  T he  PGT  wi l l  accep t
no t i f i ca t i on  vi a  em a i l ;

A l l  boa rd  m em bers m ust  approve  the  deci si on  to  use  o r encroach  upon  the  funds and  the  deci si on  shou l d  be  docum ented  con tem poraneousl y;

Sub j ect  to  the  next  bu l l e t  po i n t ,  the  funds m ust  be  used  on l y fo r opera t i ng  expenses and  the  con tractua l  ob l i ga t i ons o f  the  chari ty and  on l y to  the
exten t  necessary to  m a i n ta i n  so l vency.  Opera t i ng  expenses i ncl ude :  sa l a ri es,  bu i l d i ng  expenses,  u t i l i t i es;

I f  a  cha ri ty’s pu rposes enab l e  i t  to  p rovi de  se rvi ces i n  response  to  the  COVID19  pandem i c,  the  funds m ay be  used  fo r such  se rvi ces;

T he  o rgan i za t i on  m ust  keep  an  accoun t i ng  o f  the  use  o f  the  funds;

T he  o rgan i za t i on  sha l l  app l y fo r an  o rde r approvi ng  the  encroachm ent under sect i on  13  o f  the  Chari t i es Accoun t i ng  Act (On ta ri o ) wi th i n  a
reasonab l e  t i m e  a f te r the  pandem i c has subsi ded ;

T he  funds m ust  no t  be  t ransfe rred  to  ano the r o rgan i za t i on  excep t  i n  com p l i ance  wi th  p revi ousl y exi st i ng  con tractua l  ob l i ga t i ons;

T he  am oun ts wi thd rawn shou l d  be  reasonab l e  g i ven  the  ci rcum stances o f  the  o rgan i za t i on ;  and

I f  i t  i s necessary to  se l l  stocks,  bonds o r o the r securi t i es,  the  PGT  wi l l  consi de r the  sa l e  reasonab l e  even  i f  the re  i s a  l oss o f  cap i ta l ,  p rovi ded  such
i nvestm en ts a re  so l d  to  an  a rm s-l eng th  th i rd  pa rty on  the  open  m arke t .

As no ted  above ,  cha ri t i es who  access the  funds i n  acco rdance  wi th  the  PGT  Gu i de l i nes wi l l  st i l l  be  requ i red  to  app l y fo r an  o rde r approvi ng  the
encroachm ent under sect i on  13  o f  the  Chari t i es Accoun t i ng  Act (On ta ri o ) wi th i n  a  reasonab l e  t i m e  a f te r the  pandem i c has subsi ded .  Sect i on  13  o f  the
Chari t i es Accoun t i ng  Act (On ta ri o ) p rovi des a  si m p l i f i ed  p rocedure  to  ob ta i n  a  court  o rde r wi thou t  havi ng  to  go  to  cou rt  o r com m enci ng  fo rm a l  cou rt
p roceed i ngs.  I t  i s uncl ea r a t  th i s t i m e  wha t cri te ri a  wi l l  be  used  to  de te rm i ne  tha t  the  pandem i c has subsi ded .

P l ease  do  no t  hesi ta te  to  con tact  any m em ber o f  ou r Chari t i es & No t-Pro f i t  Group wi th  any quest i ons.  BLG has a l so  crea ted  a  COVID-19  Resource
Cen tre  to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng  con tractua l  ri sks,  pub l i c d i scl osu re  requ i rem en ts,  schoo l s and  cri m i na l  l aw.
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