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ARTICLE

Tempe Incident Prompts an Autonomous Vehicles Regulatory Review
On M arch  19 ,  2018 ,  Uber Techno l og i es Inc.  ("Uber" ) ha l ted  pub l i c road  test i ng  o f  au tonom ous veh i cl es — a  day a f te r reports tha t  one  o f  i ts opera ted
au tonom ous veh i cl es st ruck and  ki l l ed  a  wom an i n  Tem pe, Ari zona  (the  "Tem pe Inci den t" ).  T he  co l l i si on  occu rred  desp i te  havi ng  a  hum an "back-up"
d ri ve r beh i nd  the  whee l .  Whe the r Uber o r the  d ri ve r wi l l  bea r any responsi b i l i ty fo r the  Tem pe Inci den t  i s ye t  to  be  de te rm i ned .  None the l ess,  On ta ri o ’s
M i n i st ry o f  T ransport  spokesm an, Bob  Ni cho l s,  has sta ted  tha t  " [On ta ri o ]  wi l l  be  fo l l owi ng  the  si tua t i on  i n  Ari zona  cl ose l y,  and  wi l l  consi de r wha t
m easures a re  appropri a te  as m ore  becom es known."

Wi th  a  sm a l l  sam p l e  o f  se l f -d ri vi ng  veh i cl es cu rren t l y be i ng  tested  on  pub l i c st ree ts i n  On ta ri o  and  a round  the  worl d ,  the  Tem pe Inci den t  d i scl oses the
need  to  re -exam i ne  the  regu l a to ry f ram ework fo r au tonom ous veh i cl es as the  techno l ogy ou tpaces the  p rom u l ga t i on  o f  l aws to  regu l a te  i t .

Canada: Federal Level

In  Canada ,  the re  i s cu rren t l y no  fede ra l  l eg i sl a t i on  o r po l i cy gu i dance  on  au tonom ous veh i cl es.  T he  2017  federa l  budge t  p rovi si oned  T ransport  Canada
$76 .7  m i l l i on  ove r f i ve  years to  he l p  the  governm ent upda te  t ransporta t i on  regu l a t i ons,  ce rt i f i ca t i ons,  and  standards.  T h i s speci f i ca l l y i ncl uded ,  "
[d ]eve l op i ng  regu l a t i ons fo r the  sa fe  adop t i on  o f  connected  and  au tonom ous veh i cl es and  unm anned  a i r veh i cl es."  Fu rthe rm ore ,  the  2018  federa l
budge t  a l l oca ted  $11 .5  m i l l i on  fo r a  revi ew o f  the  regu l a to ry requ i rem en ts o f  "em erg i ng  techno l og i es such  as au tonom ous veh i cl es."  None the l ess,  the
Stand i ng  Sena te  Com m i t tee  on  T ransport  and  Com m un i ca t i ons concl uded  i n  i ts recen t  report  tha t  Canada  con t i nues to  be  i l l -p repared  fo r the  fast-
approach i ng  fu tu re  o f  t ransporta t i on .   In  the  report ,  the  Com m i t tee  m ade  a  se ri es o f  recom m enda t i ons tha t  i ncl uded  the  crea t i on  o f  a  j o i n t  po l i cy un i t
to  coo rd i na te  federa l  e ffo rts and  to  i m p l em ent a  na t i ona l  st ra tegy on  au tom ated  and  connected  veh i cl es.

Ontario

Onta ri o  i s the  f i rst  Canad i an  p rovi nce  to  i n t roduce  speci f i c au tonom ous veh i cl e  regu l a t i ons (Regu l a t i on  306 /15 ).  T hese  regu l a t i ons a re  focused  on  the
h i gher l eve l s o f  au tonom y (SAE Leve l s 3 -5 )  and  a re  fo r test i ng  pu rposes on l y.  Under the  regu l a t i ons,  a  d ri ve r m ust  be  p resen t  and  rem a i n  sea ted  i n  the
veh i cl e  a t  a l l  t i m es,  be  t ra i ned  to  sa fe l y opera te  i t ,  m on i to r i ts sa fe  opera t i on  th roughou t  the  test ,  and  be  ab l e  to  assum e i m m ed i a te  con tro l .  A l l
veh i cl es accep ted  fo r th i s p rog ram  a re  sub j ect  to  exi st i ng  Hi ghw ay Tra f f i c Act  ru l es and  any pena l t i es wi l l  app l y to  the  d ri ve r/veh i cl e  owner.

United States

T he  U.S.  Na t i ona l  Hi ghway T ra ff i c Sa fe ty Adm i n i st ra t i on  ("NHT SA" ) i ssued  speci f i c gu i de l i nes on  Sep tem ber 20 ,  2016  fo r the  sa fe  deve l opm ent o f
au tonom ous veh i cl es.  Ra the r than  p rescri b i ng  revi sed  ru l es,  the  po l i cy was i ssued  as agency gu i dance  to  speed  the  de l i ve ry o f  an  i n i t i a l  regu l a to ry
f ram ework and  best  p ract i ces to  gu i de  m anu factu re rs and  o the r en t i t i es i n  the  sa fe  desi gn ,  deve l opm ent,  test i ng ,  and  dep l oym ent o f  au tonom ous
veh i cl es.  On  Sep tem ber 12 ,  2017 ,  these  gu i de l i nes were  upda ted  by the  U.S.  Departm en t o f  T ransporta t i on  ("DOT " ) and  NHT SA i n  A Vi si on  fo r Sa fe ty
2 .0 .  I t  i s i nstruct i ve  to  no te  tha t  the  resu l t i ng  gu i de l i nes do  no t  i ncl ude  requ i rem en ts tha t  m anu factu re rs reg i ste r p ri o r to  dep l oyi ng  au tonom ous
veh i cl es o r vo l un ta ri l y report  on  com p l i ance  wi th  NHT SA’s recom m ended  gu i de l i nes.  T he  NHT SA now cl a ri f i es tha t  a l though  com pan i es a re
encouraged  to  consi de r the  best  p ract i ces found  wi th i n  A Vi si on  fo r Sa fe ty 2 .0,  do i ng  so  i s vo l un ta ry and  e l ect i ve  i n  na tu re .  On  Sep tem ber 6 ,  2017 ,
the  Un i ted  Sta tes House  o f  Represen ta t i ves fu rthe r faci l i ta ted  the  con text  fo r the  dep l oym ent o f  au tonom ous veh i cl es by unan i m ousl y approvi ng
the  SELF DRIVE Act.  Shou l d  the  SELF DRIVE Act  becom e l aw, i t  wi l l  a l l ow au tom akers to  dep l oy au tonom ous veh i cl es wi thou t  m ee t i ng  exi st i ng  au to
sa fe ty standards i n  the  f i rst  yea r o f  enactm en t.  A l though  the  Act  i ncl udes report i ng  requ i rem en ts i n  the  even t  o f  an  acci den t ,  the re  i s cu rren t l y no
requ i rem en t tha t  a  hum an d ri ve r be  p resen t  and  ab l e  to  assum e con tro l  o f  the  veh i cl e .  In  l i gh t  o f  the  recen t  Tem pe Inci den t ,  as descri bed  above ,  the
fo rego i ng  approach  — and  reduced  requ i rem en ts — m ay rece i ve  som e scru t i ny and /o r re -eva l ua t i on .

Europe

T he  European  approach  has i ts genesi s i n  the  1968  Vi enna  Conven t i on  on  Road  T ra ff i c (the  "Vi enna  Conven t i on " ) wh i ch  requ i res a  hum an d ri ve r to  be
presen t  and  have  con tro l  ove r the  veh i cl e  a t  a l l  t i m es.  On  M arch  23 ,  2016 ,  am endm ents to  a rt i cl es 8  and  39  o f  the  Vi enna  Conven t i on  cam e i n to
fo rce  to  adap t  the  t rea ty to  m odern  advances i n  veh i cl e  techno l ogy.  As o f  th i s da te ,  au tom ated  d ri vi ng  techno l og i es tha t  t ransfe r d ri vi ng  tasks to  a
veh i cl e  wi l l  be  exp l i ci t l y a l l owed  i n  t ra ff i c,  p rovi ded  tha t  these  techno l og i es a re  i n  con fo rm i ty wi th  the  Un i ted  Na t i ons veh i cl e  regu l a t i ons o r can  be
overri dden  o r swi tched  o ff  by the  d ri ve r.  M ovi ng  to  fu l l y  au tonom ous veh i cl es,  however,  m ay requ i re  m aki ng  m ore  basi c am endm ents to  the  Vi enna
Conven t i on .

Germ any has a l ready i m p l em ented  au tonom ous veh i cl e  l eg i sl a t i on .  On  June  21 ,  2017 ,  an  "AV B i l l "  cam e i n to  fo rce  wh i ch  a l l ows fo r the  use  o f  SAE
l eve l  3  au tonom ous veh i cl es on  pub l i c st ree ts.  Under the  new l aw, a  d ri ve r wi l l  bea r the  responsi b i l i ty fo r acci den ts tha t  take  p l ace  under h i s o r he r
wa tch .  Ne i the r Canada  no r the  Un i ted  Sta tes has i m p l em ented  si m i l a r fede ra l  (o r l oca l ) l eg i sl a t i on .

Germ any has a l so  becom e the  f i rst  coun try to  address the  e th i ca l  concerns associ a ted  wi th  the  opera t i on  o f  au tonom ous veh i cl es.  Som e sa l i en t
p rescri p t i ons i ncl ude  an  acknowl edgm ent tha t  e th i ca l  deci si on  m aki ng  canno t  be  heuri st i ca l l y standard i zed  o r reduced  to  m ono l i th i c deci si on
m aki ng .  Fu rthe rm ore ,  Ru l e  7  o f  the  Germ an  l eg i sl a t i on  adds tha t  i n  a  hazardous si tua t i on  tha t  p roves to  be  unavo i dab l e ,  " the  p ro tect i on  o f  hum an
l i fe  en j oys top  p ri o ri ty i n  a  ba l anci ng  o f  l ega l l y p ro tected  i n te rests,"  and  au tonom ous "system s m ust  be  p rog ram m ed to  accep t  dam age  to  an i m a l s o r
p roperty i n  a  con f l i ct  i f  th i s m eans tha t  pe rsona l  i n j u ry can  be  p reven ted ."  T here  i s no  si m i l a r d i rect i on  i n  Canada  o r the  U.S.
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Vi rtua l l y eve ry m a j o r au tom ob i l e  m anu factu re r i s deve l op i ng  au tonom ous veh i cl es,  wi th  com pan i es boast i ng  tha t  veh i cl es wi l l  be  ready fo r consum er
app l i ca t i ons wi th i n  the  next  few years.  A l though  coun tri es l i ke  Germ any have  p rog ressed  fu rthe r i n  the i r regu l a to ry deve l opm ent than  Canada  and  the
Un i ted  Sta tes,  the  Tem pe Inci den t  exposes the  necessi ty o f  havi ng  a  se t  o f  concre te  and  p red i ctab l e  regu l a to ry requ i rem en ts fo r the  test i ng  and
re f i nem ent o f  the  techno l ogy on  pub l i c roads.  Ari zona ’s Execu t i ve  Order 2018-04 ,  wh i ch  a l l owed  the  au tonom ous veh i cl e  i n  the  Tem pe Inci den t  to
d ri ve  on  pub l i c st ree ts,  pe rm i ts the  test i ng  o r opera t i on  o f  se l f -d ri vi ng  veh i cl es on  pub l i c roads wi thou t  a  pe rson  p resen t  i n  the  veh i cl e .  On ta ri o  cu rren t l y
does no t  pe rm i t  "d ri ve rl ess"  test i ng ,  a l though  a t  som e stage  i t  wi l l  no  doub t  be  requ i red  to  do  so  i n  o rde r to  f i ne  tune  the  techno l ogy.

In  vi ew o f  the  Tem pe Inci den t ,  i t  i s i m portan t  tha t  Canada  and  o the r m em bers o f  the  i n te rna t i ona l  com m un i ty co l l abo ra te  on  d ra f t i ng  new l aws and
regu l a t i ons to  p repare  fo r the  sa fe  and  e ffect i ve  consum er dep l oym ent o f  au tonom ous veh i cl es.  T h i s e ffo rt  shou l d  consi de r a  d ri ve r’s p resence  i n  the
au tonom ous veh i cl e  du ri ng  test i ng ,  the  ab i l i ty o f  a  d ri ve r to  i n te rvene  shou l d  a  hazardous si tua t i on  be  apprehended ,  the  need  fo r regu l a to ry a l i gnm ent
and  coopera t i on ,  and  a  system  o f  ag reed-upon  e th i ca l  consi de ra t i ons fo r au tonom ous d ri vi ng .

Whi l e  BLG mon i to rs the  e f fo rts and  i mpacts o f  au tonomy fo r a l l  modes o f  t ransport  (i .e . ,  ca rs,  t rucks,  t ra i ns,  sh i ps,  and  a i rcra f t ),  fo r the  pu rpose  o f  th i s
a rt i cl e  “au tonomous veh i cl es” re fe rs to  veh i cl es d ri ven  on  Canad i an  pub l i c roads.

Al i ci a  S i eki e rska ,  "Uber ha l ts p i l o t  p rog ram  i n  To ron to  a f te r a  wom an i s ki l l ed  by a  se l f -d ri vi ng  ca r i n  Ari zona,"  Fi nanci a l  Post,  M arch  2018 .

 Ib i d .

 Canada ,  M i n i ste r o f  Fi nance ,  "Federa l  Budge t  2017"  (Ottawa : M arch  22 ,  2017) a t  140 .

 Federa l  Budge t  2018"  (Ottawa : February 27 ,  2018) a t  118 .

 T he  Stand i ng  Sena te  Com m i t tee  on  T ransport  and  Com m un i ca t i ons,  "Dri vi ng  Change :  Techno l ogy and  the  Fu tu re  o f  the  Au tom ated  Veh i cl e"  (Ot tawa :
January 29 ,  2018).

 On ta ri o  Regu l a t i on  306 /15.

 T he  SAE Standard  J3016  de f i nes the  l eve l  o f  au tom at i on  i n  an  au tonom ous veh i cl e  f rom  part i a l l y to  h i gh l y au tom ated  (i .e .  anywhere  be tween  SAE
Leve l s 1  and  5 ).

 Federa l  Au tom ated  Veh i cl es Po l i cy,"  Nat i ona l  Hi ghw ay Tra f f i c Sa fe ty Admi n i st ra t i on ,  (Sep tem ber 2016),  [Federa l  Au tomated  Veh i cl es Po l i cy] .

 Ib i d  a t  6 .

 U.S.  Departm en t o f  T ransporta t i on ,  "Au tom ated  Dri vi ng  System s (ADS):  A Vi si on  fo r Sa fe ty 2 .0,"  Nat i ona l  Hi ghw ay Tra f f i c Sa fe ty Admi n i st ra t i on ,
Sep tem ber 2017 .

 Federa l  Au tomated  Veh i cl es Po l i cy,  sup ra.

 U.S.  Departm en t o f  T ransporta t i on ,  "Au tom ated  Veh i cl es fo r M anu factu re rs,"  Nat i ona l  Hi ghw ay Tra f f i c Sa fe ty Admi n i st ra t i on ,  Sep tem ber 2017 .

 "House  Passes Cárdenas B i l l  i n  Au tonom ous Veh i cl e  Leg i sl a t i ve  Package,"  Uni ted  Sta tes House  o f  Represen ta t i ves,  Sep tem ber 2017 .

 Conven t i on  on  Road  Tra f f i c,  19  Sep tem ber 1949 ,  125  UNT S 3  a rt  26 (b ) (en te red  i n to  fo rce  26  M arch  1952 ,  accessi on  by Canada  23  Decem ber 1965).

 Un i ted  Na t i ons Econom i c Com m i ssi on  fo r Europe ,  Press Re l ease ,  "UNECE paves the  way fo r au tom ated  d ri vi ng  by upda t i ng  UN i n te rna t i ona l
conven t i on ,"  M arch  23 ,  2016 .

 "Germ any adop ts se l f -d ri vi ng  veh i cl es l aw,"  Reute rs ,  M ay 2017 .

 E th i cs Com m i ssi on ,  "E th i ca l  Ru l es fo r Au tom ated  and  Connected  Veh i cu l a r T ra ff i c, "  Federa l  Mi n i ste r o f  Transport  and  Di g i ta l  In f rastructu re,  June
2017 .

 Ib i d  a t  Ru l e  8 .

 Ib i d  a t  Ru l e  7 .

 Ib i d  a t  Ru l e  7 .

 Ari zona ,  "Execu t i ve  Order 2018-04 :  Advanci ng  Au tonom ous Veh i cl e  Test i ng  and  Opera t i ng ;  Pri o ri t i zi ng  Pub l i c Sa fe ty,"  M arch  2018 .

By:  M art i n  Abad i ,  Brad  Ha l l owe l l

Se rvi ces:  Au tonom ous Veh i cl es,  Un i ted  Sta tes
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