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ARTICLE

Ontario proposes new bill to provide COVID-19 liability protection
Upda te :  B i l l  218  cam e i n to  fo rce  on  Novem ber 20 ,  2020 .  Vi ew our upda ted  a rt i cl e :  On ta ri o  passes new Act  to  p rovi de  COVID-19  l i ab i l i ty p ro tect i on

A new b i l l  f rom  the  On ta ri o  governm ent wou l d ,  i f  passed ,  p rovi de  ta rge ted  l i ab i l i ty p ro tect i on  aga i nst  l awsu i ts a ri si ng  ou t  o f  exposure  to  and
con tract i on  o f  COVID-19 .

T he  Support i ng  On ta ri o ’ s Recovery Act,  2020 ,  a rose  ou t  o f  feedback f rom  Onta ri ans,  A t to rney Genera l  Doug  Downey sa i d  i n  a  re l ease .  “A f te r l i sten i ng
to  the  concerns o f  On ta ri ans,  we  wan t  to  ensure  peop l e  can  seek red ress aga i nst  g ross neg l i gence ,  i n ten t i ona l  m i sconduct  and  bad  acto rs who  fa i l  to
m ake  an  honest  e ffo rt  to  fo l l ow COVID-19  gu i dance  and  l aws.”

Protection from liabili ty

T he  Act  wou l d  app l y b road l y to  i nd i vi dua l s,  co rpo ra t i ons and  the  Crown i n  the  ri gh t  o f  On ta ri o  (co l l ect i ve l y,  any pe rson).  Under sect i on  2 (1 ),  the  Act
p rovi des tha t  no  cause  o f  act i on  a ri ses aga i nst  any pe rson  as a  d i rect  o r i nd i rect  resu l t  o f  an  i nd i vi dua l  be i ng  o r po ten t i a l l y be i ng  i n fected  wi th  o r
exposed  to  co ronavi rus (COVID-19) on  o r a f te r M arch  17 ,  2020  as a  d i rect  o r i nd i rect  resu l t  o f  an  act  o r om i ssi on  o f  the  pe rson  i f ,

a )  a t  the  re l evan t  t i m e ,  the  pe rson  acted  o r m ade  a  good  fa i th  e ffo rt  to  act  i n  acco rdance  wi th ,

  i )  pub l i c hea l th  gu i dance  re l a t i ng  to  co ronavi rus (COVID-19) tha t  app l i ed  to  the  pe rson ,  and

  i i )  any federa l ,  p rovi nci a l  o r m un i ci pa l  l aw re l a t i ng  to  co ronavi rus (COVID-19) tha t  app l i ed  to  the  pe rson ;  and

b)  the  act  o r om i ssi on  o f  the  pe rson  does no t  const i tu te  g ross neg l i gence .

T hese  p ro tect i ons do  no t  app l y wi th  respect  to  acts o r om i ssi ons o f  any pe rson  tha t ,

a )  occu rred  wh i l e  a  l aw requ i red  the  pe rson ’s opera t i ons to  cl ose ,  i n  who l e  o r i n  pa rt ;  and

b)  re l a te  to  an  aspect  o f  the  pe rson ’s opera t i ons tha t  was requ i red  to  cl ose  under the  l aw.

T he  p ro tect i on  p rovi ded  under the  Act  i s a l so  speci f i ca l l y no ted  to  no t  l i m i t  any de fence  o r i m m un i ty tha t  a l ready exi sts a t  l aw o r a t  com m on l aw.

T he  l i ab i l i ty p ro tect i on  under the  Act  does no t  extend  to  ce rta i n  cl a i m s tha t  a ri se  i n  the  em p l oym ent con text .  M ost  si gn i f i can t l y,  “worke rs” (a  ca tegory
tha t  i s b roader than  j ust  em p l oyees) re ta i n  a  b road  ri gh t  to  com m ence  an  act i on  i n  re l a t i on  to  actua l  o r po ten t i a l  COVID-19  exposure  o r i n fect i on  tha t
occu rred  as a  resu l t  o f  work.  Worke rs’ ri gh ts to  m ake  cl a i m s i n  respect  o f  occupa t i ona l  d i sease  o r i n j u ry under the  Workp l ace  Sa fe ty and  Insu rance  Act
are  a l so  b road l y p rese rved .

Proceedings barred

T he  Act  i s a l so  i n tended  to  be  a  ba r to  p roceed i ngs i f  a  pe rson  i s ab l e  to  ava i l  them se l ves o f  the  Act ’s p ro tect i on  f rom  l i ab i l i ty.  T he  Act  sta tes tha t  no
proceed i ng  tha t  i s d i rect l y o r i nd i rect l y based  on  o r re l a ted  to  anyth i ng  re fe rred  to  i n  sect i on  2 (1 ) m ay be  b rough t  o r m a i n ta i ned  aga i nst  a  pe rson  and ,
fu rthe r,  tha t  any p roceed i ng  sta rted  be fo re  the  day the  Act  com es i n to  fo rce  i s deem ed to  have  been  d i sm i ssed ,  wi thou t  costs,  on  the  day the  Act  com es
i n to  fo rce .

Good faith effort and public health guidance

“Pub l i c hea l th  gu i dance” i s de f i ned  to  m ean  advi ce ,  recom m enda t i ons,  d i rect i ves,  gu i dance  o r i nstruct i ons g i ven  o r m ade  i n  respect  o f  pub l i c hea l th ,
regard l ess o f  the  fo rm  o r m anner o f  the i r com m un i ca t i on ,  by a  num ber o f  hea l th  o ff i ci a l s.  T hese  o ff i ci a l s i ncl ude ,  as se t  ou t  fu rthe r i n  the  Act ,  the  Ch i e f
M ed i ca l  Off i ce r o f  Hea l th ,  a  pub l i c hea l th  o ff i ci a l  o f  the  Governm ent o f  Canada ,  a  m i n i ste r o r m i n i st ry o f  the  Governm ent o f  On ta ri o  and  an  em p l oyee
o f  a  m un i ci pa l i ty.

Over the  past  few m on ths,  concerns have  been  exp ressed  tha t  gu i dance  f rom  d i ffe ren t  pub l i c hea l th  o ff i ci a l s has no t  been  consi sten t .  T he  Act
recogn i zes th i s possi b i l i ty and  sta tes tha t  the  p ro tect i on  i n  sect i on  2 (1 ) app l i es regard l ess o f  any con f l i ct  o r i nconsi stency i n  the  pub l i c hea l th  gu i dance
or l aws app l i cab l e  to  the  pe rson .  I t  appears tha t  th i s i s an  e ffo rt  to  extend  the  p ro tect i on  to  those  pe rsons who  m ade  a  “good  fa i th  e ffo rt ” to  ab i de  by
pub l i c hea l th  gu i dance  f rom  one  hea l th  o ff i ci a l ,  wh i ch  m ay have  a t  the  t i m e  been  i n  con f l i ct  wi th  tha t  o f  ano the r hea l th  o ff i ci a l .

Fu rthe r,  the  Act  does no t  appear to  requ i re  com p l e te  com p l i ance  wi th  pub l i c hea l th  gu i de l i nes,  bu t  ra the r a  "good  fa i th  e ffo rt "  to  act  i n  acco rdance
wi th  app l i cab l e  pub l i c hea l th  gu i dance  and  l aws re l a t i ng  to  COVID-19 .  "Good  fa i th  e ffo rt "  i s de f i ned  under the  Act  to  i ncl ude  an  honest  e ffo rt ,  whe the r
o r no t  tha t  e ffo rt  i s reasonab l e .

Gross negligence
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T he  p ro tect i on  under the  Act  does no t  app l y to  an  act  o r om i ssi on  o f  a  pe rson  tha t  const i tu tes “g ross neg l i gence .” However,  g ross neg l i gence  i s no t
de f i ned  i n  the  Act .

Gross neg l i gence  i s a  fact-d ri ven  and  som ewhat nebu l ous concep t .  T he  standard  o f  “g ross neg l i gence” i s u t i l i zed  i n  o the r sta tu tes,  such  as those
concern i ng  m un i ci pa l  l i ab i l i ty –  the  Mun i ci pa l  Act,  2001 ,  S .O. 2001 ,  c.  25 .  In  the  con text  o f  m un i ci pa l  l i ab i l i ty,  the re  was a  t i m e  when  the  Court
de f i ned  g ross neg l i gence  as “ve ry g rea t  neg l i gence .” In  m ore  recen t  t i m es,  a l though  a  p reci se  de f i n i t i on  has no t  been  g i ven ,  the  courts have  found  tha t
the re  m ust  be  m ore  than  a  b reach  o f  a  du ty o f  ca re ;  the  b reach  m ust  ri se  to  a  l eve l  tha t  can  p roperl y be  descri bed  as g ross neg l i gence ,  however,  i t  does
no t  requ i re  p roo f  o f  m i sconduct  tha t  i s “wi l l fu l ,  wan ton  o r f l ag ran t . ”

T he  l i m i ts o f  the  g ross neg l i gence  standard  i n  the  con text  o f  COVID-19-re l a ted  l i ab i l i ty wi l l  have  to  be  de f i ned  by the  Court .  T he  pub l i cl y-ava i l ab l e
i n fo rm at i on  regard i ng  COVID-19  has rap i d l y sh i f ted  ove r the  l ast  seve ra l  m on ths.  Gi ven  the  fact-d ri ven  na tu re  o f  the  g ross neg l i gence  standard ,  i t  i s
l i ke l y tha t  the  assessm ent o f  th i s standard  wou l d  change  depend i ng  on  the  i n fo rm at i on  pub l i cl y ava i l ab l e  and  pub l i c hea l th  gu i dance  ava i l ab l e  a t  the
m ate ri a l  t i m e .

Similar legislation in British Columbia and Nova Scotia

Both  Bri t i sh  Co l um b i a  and  Nova  Sco t i a  have  si m i l a r l eg i sl a t i on  i n  p l ace ,  wi th  the  i n ten t i on  to  he l p  p ro tect  worke rs support i ng  com m un i t i es du ri ng  the
COVID-19  pandem i c.

On  Aug .  6 ,  2020 ,  Order i n  Counci l  No .  459  was passed  i n  BC, b ri ng i ng  i n to  e ffect  COVID-19  (L i mi ts on  Act i ons and  Proceed i ngs) Regu l a t i on,  BC Reg
204 /2020 .  T he  Regu l a t i on  i s re t roact i ve  to  Jan .  1 ,  2020  and  p rovi des g rea te r ce rta i n ty to  the  COVID-19-re l a ted  l i ab i l i ty p ro tect i ons p rovi ded  by Sect i on
5  o f  the  COVID-19  Re l a ted  Measures Act.

T he  COVID-19  Re l a ted  Measures Act  provi des tha t  no  l ega l  p roceed i ng  fo r p rescri bed  dam ages re l a ted  to  the  COVID-19  pandem i c l i es o r m ay be
com m enced  o r m a i n ta i ned  aga i nst  a  p rescri bed  pe rson  o r a  pe rson  i n  a  p rescri bed  cl ass o f  pe rsons because  o f

a )  any p rescri bed  act  o r om i ssi on  o f  the  pe rson ,  o r
b )  any act  o r om i ssi on  o f  the  pe rson  i n  a  p rescri bed  cl ass o f  acts o r om i ssi ons.

L i ke  the  p roposed  On ta ri o  l eg i sl a t i on ,  the  p ro tect i on  i n  BC does no t  app l y i n  re l a t i on  to  dam ages caused  by g ross neg l i gence  and  i s on l y ava i l ab l e  i f ,
a t  the  re l evan t  t i m e ,  when  engaged  i n  an  act  a  p rescri bed  pe rson :

a )  was engag i ng  i n  the  act  i n  acco rdance  wi th  a l l  app l i cab l e  em ergency and  pub l i c hea l th  gu i dance ,  o r 
b )  had  a  reasonab l e  be l i e f  tha t  the  pe rson  was engag i ng  i n  the  act  i n  acco rdance  wi th  a l l  app l i cab l e  em ergency and  pub l i c hea l th  gu i dance .

T he  Nova  Sco t i a  M i n i ste r o f  M un i ci pa l  A ffa i rs and  Housi ng  i ssued  Di rect i ons 20 -012  and  l a te r 20 -013 ,  regard i ng  l i ab i l i ty p ro tect i on  fo r l i censed  hom es
fo r speci a l  ca re .

T he  Di rect i on  p rovi des tha t  a l l  hom es l i censed  by the  M i n i ste r o f  Hea l th  and  We l l ness o r the  M i n i ste r o f  Com m un i ty Servi ces under the  Homes fo r
Speci a l  Care  Act,  as we l l  as the i r d i recto rs,  o ff i ce rs and  em p l oyees,  a re  no t  l i ab l e  fo r dam ages resu l t i ng ,  d i rect l y o r i nd i rect l y,  f rom  an  i nd i vi dua l
be i ng ,  l i ke l y be i ng  o r pu t  a t  ri sk o f  be i ng  i n fected  wi th  COVID-19  on  o r a f te r Aug .  20 ,  2020  as a  resu l t  o f  such  hom e, d i recto r,  o ff i ce r o r em p l oyee
opera t i ng  under o r p rovi d i ng  se rvi ces under the  Homes fo r Speci a l  Care  Act,  i f ,  a t  the  re l evan t  t i m e :

a )  they were  do i ng  so ,  o r reasonab l y be l i eved  they were  do i ng  so ,  i n  acco rdance  wi th  the  Homes fo r Speci a l  Care  Act,  the  Homes fo r Speci a l
Care  Regu l a t i ons and  a l l  app l i cab l e  governm ent o rde rs and  gu i dance ,  i ncl ud i ng  em ergency and  pub l i c hea l th  o rde rs and  gu i dance ,  and

b)  they were  no t  g rossl y neg l i gen t .

Takeaway

T he  Act  was i n t roduced  and  underwen t i ts f i rst  read i ng  on  Oct .  20 ,  2020 .  I f  passed ,  i t  wi l l  be  i n te rest i ng  to  see  how COVID-19-re l a ted  l awsu i ts p roceed
and  the  i m pact  o f  the  l eg i sl a t i on  on  those  l awsu i ts.

BLG has crea ted  a  COVID-19  Resource  Cen tre to  assi st  busi nesses on  a  va ri e ty o f  top i cs,  i ncl ud i ng  i nvestm en t m anagem ent,  l abour and  em p l oym ent,
con tractua l  ri sks,  pub l i c d i scl osu re  requ i rem en ts,  educa t i on  and  cri m i na l  l aw.

By:  Sarah  Swee t,  Kevi n  M cGi vney
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