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ARTICLE

Do I have to reserve the last day of a lease for a sublease? ONCA says maybe not
In  V Haze l ton  L i mi ted  v.  Pe rfect  Smi l e  Den ta l  Inc. ,  2019  ONCA 423  (the  Deci si on ),  the  On ta ri o  Court  o f  Appea l  (the  Court ) consi de red  the  l ongstand i ng
com m on l aw requ i rem en t tha t  a  sub l esso r rese rve  a t  l east  the  l ast  day o f  the  te rm  i n  any sub l ease  to  avo i d  the  sub l ease  be i ng  consi de red  a  fu l l  o r
abso l u te  assi gnm ent,  resu l t i ng  i n  the  fo rfe i tu re  o f  the  sub l esso r's l easeho l d  i n te rest .  T he  Court  re l i ed  on  Sect i on  3  o f  the  Commerci a l  Tenanci es Act ,
On ta ri o  (CTA),  i n  fo rce  i n  On ta ri o  i n  va ri ous fo rm s si nce  1895 ,  to  cl a ri fy tha t  th i s sta tu te  has m od i f i ed ,  bu t  no t  ove rtu rned ,  the  com m on l aw p ri nci p l e .

In  the  Deci si on ,  the  Court  f i nds cl ea r i n ten t i on  to  avo i d  crea t i ng  an  abso l u te  assi gnm ent and  he l d  tha t  Haze l ton  rese rved  the  ri gh t  to  extend  the  te rm  o f
the  l ease  pu rsuan t  to  an  op t i on  con ta i ned  the re i n .  Accord i ng l y,  the  Court  de te rm i ned  Haze l ton ,  as sub l and l o rd  and  no t  as assi gnor,  had  p roperl y
exe rci sed  i ts op t i on  to  renew and  o rde red  Perfect  Sm i l e  (as de f i ned  be l ow) to  g ran t  possessi on  o f  the  l eased  p rem i ses to  Haze l ton  as soon  as possi b l e .
Ren ta l  ra tes to  be  pa i d  du ri ng  the  renewa l  te rm  wi l l  be  de te rm i ned  by a rb i t ra t i on .

Background

T he  appe l l an t ,  V  Haze l ton  L td .  (Haze l ton ),  l eased  com m erci a l  p rem i ses f rom  the  responden t ,  Pe rfect  Sm i l e  Den ta l  Inc.  (Perfect  Sm i l e ) sta rt i ng  i n  2010 .
T he  l ease  p rovi ded  Haze l ton  a  f i ve -year renewa l  op t i on .  In  2016 ,  Haze l ton ,  wi th  the  consen t  o f  Pe rfect  Sm i l e ,  en te red  i n to  a  sub l ease  wi th  a  re ta i l
cl o th i ng  sto re .  T h i s sub l ease  d i d  no t  rese rve  the  l ast  day o f  the  te rm  o f  Haze l ton 's l ease ,  so  tha t  bo th  the  sub l ease  and  the  head  l ease  were  se t  to
exp i re  the  sam e day.  In  the  sub l ease ,  Haze l ton  exp ressl y den i ed  the  sub tenan t  the  ri gh t  to  ava i l  them se l ves o f  the  renewa l  op t i on .

In  2017 ,  Haze l ton  exe rci sed  i ts ri gh t  to  renew the  l ease ,  bu t  cou l d  no t  com e to  ag reem ent wi th  Perfect  Sm i l e  on  ren ta l  ra tes.  Two  days be fo re  the  end
o f  the  l ease ,  Perfect  Sm i l e  de l i ve red  a  l e t te r to  Haze l ton  sta t i ng  i t  had  no  ri gh t  to  exe rci se  i ts renewa l  op t i on .  Haze l ton  b rough t  an  app l i ca t i on
seeki ng ,  am ong  o the r re l i e f ,  a  decl a ra t i on  tha t  i t  had  va l i d l y exe rci sed  i ts ri gh t  o f  renewa l ,  an  o rde r tha t  Perfect  Sm i l e  and  the  cl o th i ng  re ta i l e r de l i ve r
vacan t  possessi on ,  and  an  o rde r tha t  new ren ta l  ra tes fo r the  renewa l  te rm  be  de te rm i ned  by an  a rb i t ra to r.

T he  app l i ca t i on  j udge  consi de red  case  l aw stand i ng  fo r the  p roposi t i ons tha t :

(i ) genera l l y speaki ng ,  where  ri gh ts g ran ted  i n  a  sub l ease  a re  m ore  restri ct i ve  than  those  con ta i ned  i n  a  head  l ease ,  the  resu l t  i s tha t  the  ri gh ts no t
g ran ted  to  the  sub tenan t  a re  rese rved  to  the  tenan t  (re l evan t  i n  th i s case  as Haze l ton  had  speci f i ca l l y rese rved  the  renewa l  op t i on  i n  the  sub l ease)

(i i ) the  "anci en t  com m on l aw"  p roposi t i on  tha t  where  a  tenan t  has sub l e t  the  tenancy bu t  has no t  rese rved  a t  l east  the  l ast  day o f  the  head  l ease  te rm
fo r i tse l f ,  the  sub l ease  i s deem ed an  assi gnm ent.

T he  app l i ca t i on  j udge  d i d  no t  reconci l e  these  two  com pet i ng  i deas,  bu t  found  i nstead  tha t  Perfect  Sm i l e  had  b reached  i ts con tractua l  du ty o f  good
fa i th  (Bhasi n  v.  Hrynew ,  2014  SCC 71) and  tha t  Haze l ton  d i d  no t  su ffe r any l osses and  the re fo re  cou l d  no t  cl a i m  dam ages.

Court of Appeal Decision

T he  Court  o f  Appea l  revi ewed  the  na tu re  o f  a  com m erci a l  l ease ,  the  com m on l aw ru l e  regard i ng  the  fa i l u re  to  rese rve  the  l ast  day and  case  l aw f rom
other Canad i an  j u ri sd i ct i ons tha t  expanded  the  no t i on  o f  a  reve rsi onary i n te rest ,  though  chose  no t  to  i m port  any o f  the  l a t te r i n to  On ta ri o  l aw. Instead ,
the  Court  no ted  tha t  ne i the r Haze l ton  no r Perfect  Sm i l e  had  b rough t  Sect i on  3  o f  the  CTA to  the  a t ten t i on  o f  the  app l i ca t i on  j udge .  Sect i on  3  o f  the
CTA st i pu l a tes " fou r nega t i ves" :

1.  T he  re l a t i on  o f  l and l o rd  and  tenan t  does no t  depend  on  tenure ;

2.  A reve rsi on  i n  the  l esso r i s no t  necessary i n  o rde r to  crea te  the  re l a t i on  o f  l and l o rd  and  tenan t ;

3.  A reve rsi on  i n  the  l esso r i s no t  necessary i n  o rde r to  m ake  app l i cab l e  the  i nci den ts o f  l aw be l ong i ng  to  the  l and l o rd -tenan t  re l a t i on ;  and

4.  An  ag reem ent i s no t  necessary i n  o rde r to  g i ve  a  l and l o rd  a  ri gh t  o f  d i st ress.

T he  l ead i ng  case  on  Sect i on  3  i s Kennedy v.  Agri cu l tu ra l  Deve l opment Board  (1926),  59  OLR 374  (HC) and  the  court  no tes few cases have  dea l t  wi th
the  p rovi si on  si nce .  A f te r a  qu i ck ove rvi ew o f  the  few cases and  com m enta to rs tha t  have  d i scussed  Sect i on  3  ove r m ore  than  a  cen tu ry,  the  Court
i n te rp re ts Sect i on  3  to  m ean  tha t  " the re  m ay be  a  sub l ease  even  i f  the  l ast  day i n  the  head  l ease  i s no t  rese rved ,  bu t  on l y where  the re  i s su ff i ci en t
evi dence  to  show tha t  the  ob j ect i ve  i n ten t i on  o f  the  pa rt i es,  as re f l ected  i n  the  sub l ease ,  was no t  to  crea te  an  assi gnm ent" .  T h i s i n te rp re ta t i on
m a i n ta i ns the  d i st i nct i on  be tween  sub l eases and  assi gnm ents and  recogn i zes the  dua l -na tu re  o f  l eases as bo th  conveyances and  con tracts.  Go i ng
fo rward ,  pa rt i es engaged  i n  l easi ng  i n  On ta ri o  wi l l  need  to  consi de r the  i n f l uence  o f  Sect i on  3  o f  the  CTA on  the  d ra f t i ng  o f  sub l eases and  exp ressl y
i nd i ca te  o r m ake  cl ea r tha t  the re  i s o r i s no t  an  i n ten t i on  to  assi gn  abso l u te l y.
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