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ARTICLE

B.C. Court of Appeal Reduces Notice Period for Short Service Employee
In  Munoz v S i e rra  Systems Group  Inc,  2016  BCCA 140 ,  the  B.C. Court  o f  Appea l  recen t l y consi de red  a  no t i ce  award  o f  ten  m on ths fo r an  em p l oyee  wi th
l ess than  th ree  years’ se rvi ce .  T he  p l a i n t i f f  was a  ski l l ed  IT  speci a l i st  and  was f l uen t  i n  Span i sh .  T he  de fendan t  recru i ted  h i m  to  l eave  h i s j ob ,  i n  o rde r
to  work a l m ost  excl usi ve l y wi th  one  o f  i ts l a rge  cl i en ts.  As pa rt  o f  th i s a rrangem ent,  the  p l a i n t i f f  e l ected  to  change  h i s com pensa t i on  f rom  a  base  sa l a ry
to  an  hourl y com pensa t i on  p l an ,  where  he  wou l d  be  pa i d  a  h i gher ra te  fo r each  hour b i l l ed  to  the  cl i en t ,  bu t  wou l d  be  “benched” (no t  pa i d ) fo r any t i m e
tha t  was unb i l l ed .  M on ths l a te r,  the  cl i en t  chose  to  stop  worki ng  wi th  the  p l a i n t i f f ,  who  was then  benched  fo r the  next  fou r m on ths be fo re  the  de fendan t
gave  h i m  no t i ce  o f  te rm i na t i on .

T he  t ri a l  j udge  m ade  a  num ber o f  f i nd i ngs i n  favour o f  the  p l a i n t i f f  rece i vi ng  a  l ong  no t i ce  pe ri od  o f  ten  m on ths.  T he  p l a i n t i f f ’s cha racte r o f
em p l oym ent i nvo l ved  speci a l i zed  IT  ski l l s and  a  cl i en t-need  fo r f l uency i n  Span i sh ,  and  to  tha t  end  the  t ri a l  j udge  found  tha t  the  j ob  p rospects fo r
som eone  wi th  the  p l a i n t i f f ’s speci a l i zed  ski l l s were  “ve ry sca rce ,” pa rt i cu l a rl y i n  l i gh t  o f  the  p l a i n t i f f ’s absence  o f  work du ri ng  h i s bench i ng .  In  add i t i on ,
the  t ri a l  j udge  no ted  the  p resence  o f  som e i nducem ent i n  the  de fendan t ’s recru i tm en t o f  the  p l a i n t i f f  and  em phasi zed  the  exi stence  o f  non-com pet i t i on
and  non-so l i ci ta t i on  cl auses i n  the  em p l oym ent con tract .  Fi na l l y,  because  the  p l a i n t i f f  was benched  and  the re fo re  had  no  ea rn i ngs a t  the  t i m e  o f  h i s
te rm i na t i on ,  the  t ri a l  j udge  assessed  h i s dam ages based  on  h i s annua l  ea rn i ngs i n  the  year i m m ed i a te l y p reced i ng  h i s l ast  day be fo re  he  was benched .

T he  Court  o f  Appea l  d i sag reed ,  f i nd i ng  tha t  the  t ri a l  j udge  e rred  by usi ng  the  p l a i n t i f f ’s bench i ng  as evi dence  tha t  em p l oym ent opportun i t i es fo r
som eone  wi th  h i s ski l l s were  ve ry sca rce .  T he  Court  o f  Appea l  observed  tha t  evi dence  o f  a  l ack o f  i n te rna l  work does no t  l og i ca l l y support  an  i n fe rence
tha t  the re  was a  l ack o f  com parab l e  exte rna l  work,  and  reduced  the  no t i ce  pe ri od  f rom  ten  m on ths to  e i gh t  m on ths on  th i s basi s.  However,  the  t ri a l
j udge ’s f i nd i ngs tha t  the re  was som e i nducem ent i n  the  recru i t i ng  o f  the  p l a i n t i f f  and  tha t  the  p l a i n t i f f ’s non-so l i ci ta t i on  cl ause  m ade  i t  reasonab l e  fo r
h i m  to  have  regarded  the  de fendan t ’s cl i en ts as o ff -l i m i ts du ri ng  h i s j ob  search  were  no t  ove rtu rned .  Wi th  respect  to  the  ca l cu l a t i on  o f  dam ages,  the
Court  he l d  tha t  the  t ri a l  j udge  e rred  by usi ng  on l y the  12  m on ths be fo re  the  p l a i n t i f f  was benched .  T he  p l a i n t i f f  had  ag reed  to  bene f i t  f rom  peri ods o f
i ncreased  pay and  accep ted  the  ri sk o f  pe ri ods o f  wi thou t  pay,  and  cou l d  no t  expect  to  avo i d  h i s pa rt  o f  the  ba rga i n  by rece i vi ng  on l y the  h i gher pay
duri ng  the  no t i ce  pe ri od .  T here fo re ,  dam ages were  assessed  usi ng  the  12  m on ths i m m ed i a te l y be fo re  h i s no t i ce  o f  te rm i na t i on ,  wh i ch  encom passed
e i gh t  m on ths o f  “boun t i fu l  work” and  fou r m on ths on  the  bench .

Looki ng  fo rward ,  wh i l e  the  Court  o f  Appea l ’s t ri m m i ng  o f  the  no t i ce  pe ri od  i n  th i s case  cou l d  si gna l  a  m ore  ri go rous exam i na t i on  o f  ri si ng  no t i ce
en t i t l em en ts fo r sho rt  se rvi ce  em p l oyees,  the  award  was st i l l  si gn i f i can t  and  d i d  no t  cu rb  the  genera l  t rend .  Em p l oye rs who  wi sh  to  l i m i t  the i r exposure
to  l onger no t i ce  pe ri ods fo r ski l l ed ,  sho rt  se rvi ce  em p l oyees shou l d  ensure  tha t  they have  we l l -d ra f ted  te rm i na t i on  cl auses i n  p l ace ,  and  consi de r a
p rovi si on  a l l owi ng  fo r restri ct i ve  covenan ts to  be  wa i ved  when  the i r ha rm  ou twe i ghs the i r bene f i t .
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