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ARTICLE

The Regulated Conduct Doctrine Brews a Defence for Competition Class Action
Against the Beer Store

In  a  deci si on  usi ng  m etaphors rang i ng  f rom  the  si nki ng  o f  the  B i sm arck to  a  baseba l l  gam e and  a  tenn i s m a tch ,  the  On ta ri o  Superi o r Court  o f  Just i ce
recen t l y g ran ted  sum m ary j udgm ent to  the  de fendan ts i n  a  $1 .4  b i l l i on  com pet i t i on  cl ass act i on  l awsu i t  aga i nst  On ta ri o 's p ri va te l y-he l d  bu t
governm ent-au tho ri zed  beer sto re  m onopo l y,  Brewers Re ta i l  Inc.  ("Beer Sto re " ),  i ts m u l t i -na t i ona l  beer com pany owners,  and  the  p rovi nce 's governm ent-
owned  l i quo r sto re  m onopo l y,  the  L i quor Con tro l  Board  o f  On ta ri o  ("LCBO") (co l l ect i ve l y,  the  "De fendan ts" ).

T he  deci si on  i s i m portan t  because  i t  rea ff i rm s the  st reng th  and  b read th  o f  the  Regu l a ted  Conduct  De fence  ("RCD" ) to  the  cri m i na l  consp i racy p rovi si ons
o f  the  Compet i t i on  Act,  and  con f i rm ed  tha t  the  RCD can  be  re l i ed  on  by de fendan ts i n  de fence  o f  ci vi l  cl a i m s fo r dam ages a l l eged  to  resu l t  f rom
conduct  tha t  vi o l a tes these  cri m i na l  consp i racy p rovi si ons.  T he  RCD p rovi des tha t  conduct  wi l l  be  exem pt f rom  app l i ca t i on  o f  the  cri m i na l  consp i racy
p rovi si ons under the  Compet i t i on  Act when  i t  i s pe rm i t ted ,  au tho ri zed  o r m anda ted  by ano the r va l i d l y enacted  federa l  o r p rovi nci a l  l aw. I t  has l ong
exi sted  a t  com m on l aw, and  was exp l i ci t l y cod i f i ed  i n  the  Compet i t i on  Act i n  2010 .

T he  p l a i n t i f fs cl a i m ed  tha t  the  De fendan ts consp i red  to  " f i x,  ra i se ,  m a i n ta i n  o r stab i l i ze  p ri ces o f  beer i n  On ta ri o ,"  con tra ry to  sect i on  45  o f
the  Compet i t i on  Act.  T he  act i on  stem m ed f rom  the  2014  pub l i c reve l a t i on  o f  a  "Beer Fram ework Agreem ent"  be tween  the  LCBO and  the  Beer Sto re  (the
"Agreem ent" ),  si gned  i n  2000 ,  under wh i ch  the  LCBO, o rde red  by the  p rovi nci a l  Cab i ne t  m i n i ste r wi th  responsi b i l i ty fo r i ts a ffa i rs under p rovi nci a l  l aw,
ag reed  no t  to  se l l  va ri ous beer p roducts,  i ncl ud i ng  packages o f  m ore  than  si x bo t t l es o r cans o f  beer.

T he  De fendan ts b rough t  a  m o t i on  fo r sum m ary j udgm ent,  a rgu i ng  tha t  the  RCD app l i ed  because  the  Agreem ent was an  au tho ri zed  act i vi ty o f  a
regu l a ted  i ndustry,  and  tha t  i t  the reby cou l d  no t  vi o l a te  sect i on  45  o f  the  Compet i t i on  Act.  T he  p l a i n t i f fs a rgued  tha t  the  RCD d i d  no t  app l y,  bo th
because  the  Compet i t i on  Act does no t  speci f i ca l l y p rovi de  tha t  the  RCD app l i es to  ci vi l  cl a i m s fo r dam ages resu l t i ng  f rom  vi o l a t i ons o f  the  cri m i na l
consp i racy p rovi si ons,  and  because  the  Agreem ent was a  com m erci a l  con tract  tha t  was no t  en te red  under the  au tho ri ty o f  a  p rovi nci a l  l aw.

Just i ce  Pau l  Pere l l  no ted  i n  h i s j udgm ent tha t  i n  o rde r fo r the  RCD to  be  ava i l ab l e ,  the  i m pugned  conduct  m ust  be  requ i red ,  d i rected  o r au tho ri zed  by
the  cl a i m ed  p rovi nci a l  o r fede ra l  l eg i sl a t i on .  In  add i t i on ,  Just i ce  Pere l l  sta ted  tha t  the  pe rson  re l yi ng  on  the  RCD m ust  i den t i fy i n  the  l eg i sl a t i on
govern i ng  i ts i ndustry o r p ro fessi on  a  speci f i c p rovi si on  tha t  exp ressl y o r by necessary i m p l i ca t i on  d i rects o r au tho ri zes the  pe rson  to  engage  i n  the
i m pugned  conduct .

On  th i s basi s,  Just i ce  Pere l l  ru l ed  fo r the  De fendan ts,  f i nd i ng  tha t  a l though  the  Agreem ent was a  con tract ,  because  i t  was en te red  d i rect l y under the
au tho ri ty con fe rred  on  the  LCBO and  Beer Sto re  under the  p rovi nci a l  L i quor Con tro l  Act,  i t  was fe l l  square l y " i n  the  whee l house"  o f  the  RCD.
Furthe rm ore ,  the  On ta ri o  governm ent had  m ade  am endm ents to  the  L i quor Con tro l  Act  i n  2015  speci f i ca l l y au tho ri zi ng  the  Agreem ent,  wi th  re troact i ve
e ffect .  Just i ce  Pere l l  found  tha t  such  re troact i ve  au tho ri za t i on  was su ff i ci en t  to  g round  re l i ance  on  the  RCD, and  tha t  the re fo re  i f  he  was wrong  i n
f i nd i ng  tha t  the  i n i t i a l  Ag reem ent was saved  f rom  the  cri m i na l  consp i racy p rovi si ons by the  RCD, the  re troact i ve  am endm ent to  the  L i quor Con tro l
Act  wou l d  l ead  to  the  sam e resu l t .

A l so  si gn i f i can t l y,  Just i ce  Pere l l  con f i rm ed  tha t  the  RCD equa l l y app l i es i n  de fence  o f  ci vi l  cl a i m s tha t  re l y on  apparen t  vi o l a t i ons o f  the  cri m i na l
consp i racy p rovi si ons o f  the  Compet i t i on  Act,  sta t i ng  tha t  a l l owi ng  the  de fence  to  app l y on l y i n  cri m i na l  act i ons and  no t  ci vi l  wou l d  l ead  " to  the  absurd
resu l t  tha t  Crown agenci es and  p ri va te  en t i t i es au tho ri zed  by bo th  p rovi nci a l  l aw and  the  app l i cab l e  regu l a to r to  act  wou l d  be  p ro tected  f rom  cri m i na l
sanct i ons bu t  be  ci vi l l y l i ab l e  fo r conduct  exp ressl y au tho ri zed ,  o r even  requ i red ,  by va l i d  p rovi nci a l  l aw."   T here fo re ,  i f  a  busi ness i s opera t i ng  under
express p rovi nci a l  l eg i sl a t i on  wh i ch  au tho ri zes the i r conduct ,  they wou l d  be  ab l e  to  re l y on  the  RCD to  de fend  aga i nst  bo th  cri m i na l  pena l t i es,  as we l l
as any po ten t i a l  cl ass act i ons f i l ed  aga i nst  the i r conduct .

 Hughes v L i quor Con tro l  Board  o f  On ta ri o,  2018  ONSC 1723 .
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