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Fairness Opinions — Is There A New Interoil Standard?
In  ga i n i ng  f i na l  approva l  o f  the  Court  fo r i ts p roposed  p l an  o f  a rrangem ent,  In te rOi l  took a  num ber o f  steps no t  com m on l y used  be fo re  now. Whethe r
these  steps,  and  the  court  deci si on  tha t  approved  them , wi l l  be  fo l l owed  i n  fu tu re  p l ans o f  a rrangem ent rem a i ns to  be  seen .  

T he  Suprem e Court  o f  Yukon recen t l y i ssued  a  f i na l  o rde r approvi ng  the  p l an  o f  a rrangem ent whereby ExxonM ob i l  Corpora t i on  wou l d  acqu i re  a l l  o f  the
ou tstand i ng  shares o f  In te rOi l  Corpora t i on .  T h i s was the  second  a t tem pt by In te rOi l  to  ob ta i n  court  approva l  i n  connect i on  wi th  the  a rrangem ent wi th
ExxonM ob i l ,  i ts f i rst  a t tem pt havi ng  been  den i ed  by the  Yukon  Court  o f  Appea l ,  wh i ch  found  tha t  the  a rrangem ent as o ri g i na l l y p roposed  had  no t  been
shown to  be  fa i r and  reasonab l e  (fo r the  reasons d i scussed  i n  ou r Decem ber 9 ,  2016  pub l i ca t i on ,  ava i l ab l e  he re).

A key reason  ci ted  by the  Court  o f  Appea l  i n  denyi ng  In te rOi l ’s o ri g i na l  app l i ca t i on  was the  fact  tha t  the  Fa i rness Op i n i on  p rovi ded  by M organ  Stan l ey
was,  i n  the  vi ew o f  the  Court ,  de f i ci en t  fo r a  num ber o f  reasons,  i ncl ud i ng  the  fa i l u re  to  d i scl ose  the  success-based  com pensa t i on  tha t  M organ
Stan l ey wou l d  rece i ve  i n  connect i on  wi th  the  t ransact i on ,  the  fa i l u re  o f  the  Fa i rness Op i n i on  to  a t t ri bu te  any va l ue  to  In te rOi l ’s E l k-An te l ope  asse t ,  fo r
wh i ch  shareho l de rs o f  In te rOi l  were  rece i vi ng  a  con t i ngen t  resource  paym ent (CRP) sub j ect  to  a  cap ,  and  the  fa i l u re  to  p rovi de  any d i scussi on  o f  the
va l ua t i on  p rocess undertaken  by M organ  Stan l ey.  In  add i t i on ,  ce rta i n  o the r governance  m atte rs were  ci ted  by the  Court  o f  Appea l ,  i ncl ud i ng  the
apparen t l y passi ve  ro l e  tha t  the  board ’s T ransact i on  Com m i t tee  took i n  consi de ri ng  the  a rrangem ent.

Fo l l owi ng  the  Yukon  Court  o f  Appea l  deci si on ,  the  p l an  o f  a rrangem ent was am ended , l eavi ng  the  base  consi de ra t i on  pe r sha re  payab l e  to  the  In te rOi l
sha reho l de rs unchanged  a t  $45  pe r sha re ,  bu t  i ncreasi ng  the  cap  on  the  CRPs wh i ch  m ay,  i n  ce rta i n  ci rcum stances,  be  payab l e  to  the  In te rOi l
sha reho l de rs.  In te rOi l  a l so  re ta i ned  BM O Cap i ta l  M arke ts to  p rovi de  an  i ndependen t ,  f i xed -fee ,  l ong  fo rm  Fa i rness Op i n i on .  In  connect i on  wi th  the
BM O Fa i rness Op i n i on ,  In te rOi l  ob ta i ned  an  upda ted  resource  report  i n  respect  o f  i ts E l k-An te l ope  asse t .  A f te r ob ta i n i ng  shareho l de r approva l  o f  the
revi sed  p l an ,  In te rOi l  then  m ade  a  new app l i ca t i on  to  the  Suprem e Court  o f  Yukon  fo r approva l .

T he  Suprem e Court  o f  Yukon ’s wri t ten  deci si on  approvi ng  the  p l an  o f  a rrangem ent was re l eased  on  M arch  1 ,  2017 .  Where  the  Court  o f  Appea l ’s
deci si on  i n  denyi ng  the  o ri g i na l  app l i ca t i on  ra i sed  the  quest i on  o f  whe the r an  i ndependen t  l ong  fo rm  Fa i rness Op i n i on  wou l d  be  requ i red  i n  respect  o f
fu tu re  p l ans o f  a rrangem ent,  the  Suprem e Court  o f  Yukon  i n  i ts wri t ten  deci si on  has gone  even  fu rthe r.  T he  j udge  no ted  tha t  the  revi sed  p l an  o f
a rrangem ent had  i ncl uded  two  e l em en ts,  the  f i rst  be i ng  an  i ndependen t  f i xed  fee  l ong  fo rm  Fa i rness Op i n i on  p repared  by a  repu tab l e  expert ,  wh i ch
con ta i ned  an  upda ted  va l ua t i on  o f  In te rOi l ’s asse ts,  and  the  second  be i ng  the  report  o f  the  T ransact i on  Com m i t tee ,  consi st i ng  o f  fou r i ndependen t
m em bers o f  the  board  o f  d i recto rs.  He  then  wen t  on  to  sta te :

“In  m y vi ew, these  requ i rem en ts p rovi de  a  m i n i m um  standard  fo r i n te ri m  o rde rs o f  any p l an  o f  a rrangem ent.  I t  i s no t  accep tab l e  to  p roceed  on  the  basi s
o f  a  Fa i rness Op i n i on  wh i ch  i s i n  any way t i ed  to  the  success o f  the  a rrangem ent. ”

He  a l so  no ted  tha t  the  BM O Fa i rness Op i n i on ,  am ong  o the r th i ngs,  ou t l i ned  the  facts and  i n fo rm at i on  upon  wh i ch  the  op i n i on  was based  and  i ncl uded
de ta i l ed  ana l ysi s regard i ng  the  po rt i on  o f  the  consi de ra t i on  com pri sed  o f  ExxonM ob i l  sha res,  the  po rt i on  o f  the  consi de ra t i on  com pri sed  o f  the  CRP,
and  the  i m p l i ca t i ons o f  the  cap  on  the  CRP i n  re l a t i on  to  the  E l k-An te l ope  asse t .

T he  i dea  tha t  the  i ndependen t  fa i rness op i n i on  and  i ndependen t  com m i t tee  report  a re  now a  “m i n i m um  standard ” i s a  si gn i f i can t  departu re  f rom  the
curren t  l ega l  requ i rem en ts app l i cab l e  to  p l ans o f  a rrangem ents as we l l  as cu rren t  i ndustry p ract i ces.  T he  l eg i sl a t i on  govern i ng  p l ans o f  a rrangem ent
does no t  requ i re  com pan i es to  ob ta i n  Fa i rness Op i n i ons a t  a l l  (a l though  m ost  boards do  ob ta i n  such  op i n i ons to  assi st  them  i n  eva l ua t i ng  the
transact i on  and  fu l f i l l i ng  the i r f i duci a ry ob l i ga t i ons) and ,  i f  a  Fa i rness Op i n i on  i s ob ta i ned ,  i t  i s no t  unusua l  to  have  the  com pany’s f i nanci a l  advi so r,
wh i ch  m ay be  en t i t l ed  to  rece i ve  a  success-based  fee  i n  connect i on  wi th  the  t ransact i on ,  p rovi de  such  an  op i n i on .  Fu rthe r,  the re  m ay be  cases where
the re  m ay be  no  reason  to  st ri ke  a  separa te  com m i t tee  to  eva l ua te  the  t ransact i on ,  fo r exam p l e  where  the re  a re  no  con f l i ct  o r i ndependence  i ssues a t
p l ay.

Where  re l a ted  pa rty o r unequa l  t rea tm en t i ssues do  a ri se ,  M u l t i l a te ra l  Instrum en t 61 -101  — Pro tect i on  o f  Mi no ri ty Shareho l de rs i n  Speci a l
Transact i on  i m poses ce rta i n  requ i rem en ts re l a ted  to  ob ta i n i ng  i ndependen t  va l ua t i ons and  the  estab l i shm ent o f  an  i ndependen t  com m i t tee .  However,
these  ru l es wou l d  genera l l y no t  be  app l i cab l e  to  a rm s’ l eng th  p l ans o f  a rrangem ent such  as the  In te rOi l  and  ExxonM ob i l  t ransact i on .

I t  i s a l so  i n te rest i ng  to  no te  tha t  the  deci si on  re fe rs to  an  a ff i davi t  p rovi ded  to  the  Court  by the  head  o f  BM O’s Canad i an  M ergers & Acqu i si t i ons g roup
i n  wh i ch  he  exp ressl y adop ted  i n  i ts en t i re ty the  BM O Fa i rness Op i n i on  and  p rovi ded  de ta i l ed  "expert  evi dence"  wi th  respect  to  the  substan t i ve  fa i rness
o f  the  a rrangem ent to  In te ro i l ’s sha reho l de rs.  T he  j udge  sta ted  tha t ,  " I  pa rt i cu l a rl y endorse  the  p ract i ce  o f  append i ng  the  Fa i rness Op i n i on  to  the
a ff i davi t  o f  an  expert  f rom  BM O M ergers and  Acqu i si t i ons g roup  i n  o rde r to  com p l y wi th  th i s Court ’s expert  evi dence  ru l e " .  T h i s step  appears to  have
been  taken  i n  response  to  the  Court  o f  Appea l ’s sta tem en ts tha t  the  M organ  Stan l ey fa i rness op i n i on  d i d  no t  const i tu te  evi dence  o f  fa i rness and  the
on l y evi dence  o f  fa i rness i n  the  m atte r consi sted  o f  the  report  and  test i m ony p rovi ded  by pa rt i es opposi ng  the  a rrangem ent.  T he  M organ  Stan l ey
fa i rness op i n i on  was l i ke l y g i ven  to  the  board  to  he l p  i t  d i scharge  i ts f i duci a ry du t i es and  no t  fo r the  pu rpose  o f  a  cou rt  p roceed i ng .  However,  once
proceed i ngs began ,  th i s d i st i nct i on  m ay have  been  l ost ,  and  In te rOi l  m ay have  t ri ed  to  pu t  m ore  we i gh t  on  the  M organ  Stan l ey op i n i on  than  was
appropri a te .  In  any case ,  the  deci si on  o f  the  Yukon  Suprem e Court  seem s to  suggest  tha t  a  Fa i rness Op i n i on  shou l d  be  en te red  as evi dence  i n  support
o f  the  app l i ca t i on  — no t  som eth i ng  genera l l y done  i n  the  past .  I t  wi l l  be  i n te rest i ng  to  see  i f  o the r com pan i es adop t  th i s approach  i n  respect  o f
Fa i rness Op i n i ons,  o r i f  cou rts wi l l  requ i re  i t .

In  any even t ,  i f  th i s deci si on  i s fo l l owed  by o the r cou rts i t  has the  po ten t i a l  to  si gn i f i can t l y i ncrease  t ransact i on  costs fo r com pan i es l ooki ng  to  com p l e te
p l ans o f  a rrangem ents.  In  the  case  o f  In te rOi l ,  BM O was pa i d  a  f i xed  fee  o f  US$4  m i l l i on  to  p rovi de  a  l ong  fo rm  Fa i rness Op i n i on .

Whethe r th i s deci si on  wi l l ,  i n  fact ,  be  fo l l owed  by o the r cou rts rem a i ns to  be  seen .  T he  Yukon  Court  o f  Appea l  deci si on  no ted  a  num ber o f  reasons
speci f i c to  In te rOi l  as to  why an  i ndependen t  f i xed  fee  Fa i rness Op i n i on  wou l d  be  appropri a te ,  and  i t  appears to  be  a  si gn i f i can t  st re tch  by the
Suprem e Court  to  i m pose  a  requ i rem en t tha t  such  an  op i n i on  be  requ i red  fo r eve ry p l an  o f  a rrangem ent.  Com pan i es shou l d  a l ways consi de r i ssues o f
con f l i ct  and  i ndependence  and  ensure  tha t  they have  adequa te  p rocesses i n  p l ace  to  dea l  wi th  such  i ssues.  However,  a  b l anke t  ru l e  requ i ri ng  an
i ndependen t  f i xed  fee  l ong  fo rm  Fa i rness Op i n i on  fo r eve ry p l an  o f  a rrangem ent,  regard l ess o f  the  speci f i c ci rcum stances o f  the  pa rt i es o r the  va l ue  o f
the  t ransact i on ,  m ay be  ove rl y b road  and  resu l t  i n  si gn i f i can t  t ransact i on  costs tha t  m ay add  l i t t l e  va l ue  to  the  shareho l de rs.  I t  wi l l  be  i n te rest i ng  to  see
i f  th i s deci si on  resu l ts i n  any changes to  how Courts consi de r p l ans o f  a rrangem ent o r i f  i t  has a  si gn i f i can t  e ffect  on  i ndustry p ract i ce .
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