
December 13, 2018

ARTICLE

Competition Bureau Initiates Predatory Pricing Investigation of WestJet Airlines Ltd
Canada ’s Com m i ssi oner o f  Com pet i t i on  (Com m i ssi oner) has l aunched  an  i nvest i ga t i on  i n to  whe the r WestJe t  A i rl i nes’ l ow-cost  ca rri e r d i vi si on ,  Swoop , i s
vi o l a t i ng  the  Compet i t i on  Act (Act) by se l l i ng  f l i gh ts a t  be l ow-cost  fa res i n  o rde r to  fo rce  ri va l s ou t  o f  the  m arke t .

Predatory Pric ing — Facts

Al though  busi nesses m i gh t  be  su rp ri sed  to  l ea rn  tha t  l ow p ri ci ng  can  run  a fou l  o f  the  com pet i t i on  l aws,  the  Com m i ssi oner,  who  heads the  Com pet i t i on
Bureau  (Bureau),  can  seek to  app l y the  Act ’s ci vi l  "abuse  o f  dom i nance"  p rovi si ons to  a  busi ness de l i be ra te l y se t t i ng  the  p ri ce  o f  a  p roduct  o r se rvi ce
be l ow cost  and  i ncu rri ng  l osses,  com m on l y known as "p reda to ry p ri ci ng " .  Under these  p rovi si ons,  i f  the  Com m i ssi oner can  p rove ,  am ong  o the r facto rs,
tha t  the  busi ness’ be l ow-cost  p ri ci ng  was i n tended  to  e l i m i na te ,  d i sci p l i ne ,  o r de te r en try o r expansi on  o f  a  com pet i to r,  wi th  the  expecta t i on  tha t  the
com pet i to r wou l d  be  d ri ven  ou t  o f  the  m arke t  (o r no t  en te r),  the  Com pet i t i on  T ri buna l  can  i ssue  an  o rde r p roh i b i t i ng  th i s p reda to ry p ri ci ng  f rom  be i ng
o ffe red  and  i ssue  an  "adm i n i st ra t i ve  m one ta ry pena l ty"  o f  up  to  $10  m i l l i on  fo r a  f i rst  o ffence ,  p l us costs.  Un t i l  2009 ,  p reda to ry p ri ci ng  cou l d  a l so  be  a
cri m i na l  o ffence  under Act ,  pun i shab l e  by up  to  two  years i n  p ri son ,  bu t  the  po ten t i a l  fo r cri m i na l  cha rges was rem oved  f rom  the  Act  i n  favour o f  i ts
be i ng  dea l t  wi th  so l e l y under the  abuse  o f  dom i nance  p rovi si ons.

Background

Fl a i r A i rl i nes,  an  Edm onton-based  i ndependen t  "u l t ra  l ow-cost  ca rri e r" ,  began  schedu l ed  opera t i ons i n  June  2017 .  WestJe t  i n t roduced  Swoop  i n
Sep tem ber 2017 ,  and  i ts f i rst  f l i gh ts were  i n  June  2018 .  Subsequen t l y,  Fl a i r con tacted  the  Bureau  to  com p l a i n  tha t  WestJe t  and  Swoop  were  o ffe ri ng
sea ts on  si x rou tes tha t  com peted  wi th  Fl a i r a t  p ri ces tha t  were  so  l ow tha t  they had  to  be  be l ow cost ,  and  a l l eged  tha t  th i s was done  wi th  the  i n ten t  to
fo rce  Fl a i r and  o the r l ow-cost  com pet i to rs ou t  o f  the  m arke t  i n  vi o l a t i on  o f  the  abuse  o f  dom i nance  p rovi si ons o f  the  Act .  In   a  m ee t i ng  wi th  the  Bureau
on  October 18 ,  2018 ,  Fl a i r a l l eged  tha t  WestJe t /Swoop ’s an t i -com pet i t i ve  conduct  had  fo rced  i t  to  wi thd raw i ts Edm onton  to  Ham i l ton  rou te ,  and
th rea tens i ts en t i re  opera t i on .

T he  Bureau  appears to  have  been  convi nced  tha t  the re  m ay be  m eri t  to  Fl a i r ’s cl a i m , as on  Novem ber 7 ,  2018  i t  fo rm a l l y opened  an  i nqu i ry i n to
WestJe t /Swoop ’s conduct ,  and  on  Decem ber 5 ,  2018 ,  the  Com m i ssi oner f i l ed  a  m o t i on  wi th  the  Federa l  Court  seeki ng  an  o rde r requ i ri ng  WestJe t /Swoop
to  p roduce  docum ents re l evan t  to  the  i n ten t  beh i nd  ce rta i n  p ri ci ng  and  capaci ty deci si ons,  the  com pet i t i ve  l andscape  on  ce rta i n  rou tes and  the  i m pact
o f  WestJe t /Swoop ’s deci si ons on  com pet i t i on .  T he  m ot i on  a l so  sough t  de ta i l ed  t ransact i on -l eve l  f i nanci a l  da ta ,  and  an  o rde r requ i ri ng  John
Weatherh i l l ,  WestJe t ’s Vi ce -Presi den t  o f  Pri ci ng  and  Revenue  M anagem ent,  to  appear and  answer quest i ons abou t  these  i ssues under oa th .

In  the  m ot i on ,  the  Com m i ssi oner sta tes tha t  i ts i nvest i ga t i on  i s focused  on  th ree  rou tes:  Edm onton-Ham i l ton ,  Edm onton-Wi nn i peg  and  Edm onton-
Abbo tsfo rd .  As an  exam p l e  o f  the  conduct  a l l eged ,  the  Bureau  sta tes tha t  WestJe t /Swoop  d i d  no t  f l y the  Edm onton-Ham i l ton  rou te  a t  a l l  un t i l  sho rt l y
a f te r Fl a i r began  i ts se rvi ce  i n  m i d -2017 .  WestJe t  com m enced  se rvi ce  on  the  rou te  short l y a f te r Fl a i r,  and  upon  Swoop ’s i n t roduct i on ,  i t  took ove r the
rou te  f rom  WestJe t  and  m ore  than  doub l ed  i ts weekl y capaci ty,  and  p ri ced  t i cke ts a t  $69  i ncl ud i ng  taxes and  fees.  T h i s am oun ted  to  an  e ffect i ve  fa re  o f
$28 .59 ,  wh i ch  Fl a i r be l i eves to  be  we l l  be l ow Swoop ’s b reak-even  cost .

What’s Next

On Decem ber 11 ,  2018 ,  the  Federa l  Court  g ran ted  the  Com m i ssi oner’s m o t i on ,  m ean i ng  tha t  i n  the  com i ng  m on ths,  the  Bureau ’s i nvest i ga t i on  wi l l
con t i nue  and  be  bu t t ressed  by docum ents and  i n fo rm at i on  f rom  M r.  Wea the rh i l l ’s exam i na t i on .

I ron i ca l l y,  i n  2001 ,  the  Com m i ssi oner l aunched  a  cl a i m  fo r abuse  o f  dom i nance  aga i nst  A i r Canada  on  ve ry si m i l a r g rounds,  cl a i m i ng  tha t  A i r Canada
was a t tem pt i ng  to  use  be l ow-cost  p ri ci ng  to  fo rce  WestJe t ,  and  now-de funct  a i rl i ne  CanJe t ,  ou t  o f  the  m arke t .  A f te r ove r th ree  years o f  l ega l
p roceed i ngs,  tha t  case  was even tua l l y d i scon t i nued .  S i nce  then ,  the  Bureau  has shown l i t t l e  appe t i te  to  cha l l enge  p reda to ry p ri ci ng  i n  th i s m anner,  so
i t  wi l l  be  i n te rest i ng  to  see  how the i r i nvest i ga t i on  deve l ops.  Even  i f  the  Com m i ssi oner does b ri ng  a  cl a i m , the  need  to  p rove  a l l  o f  the  e l em en ts
requ i red  to  estab l i sh  p reda to ry p ri ci ng  m eans tha t  i t  wi l l  be  a  cha l l eng i ng  case  to  wi n ,  desp i te  wha t  m i gh t  appear on  the i r face  to  be  seem i ng l y
p reda to ry act i ons wi th  respect  to  ce rta i n  rou tes by WestJe t /Swoop .
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