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What public companies should expect in 2017
Wi th  the  2017  p roxy season  j ust  a round  the  co rne r,  m any Canad i an  pub l i c com pan i es m ay be  wonderi ng  wha t  l i es ahead .  On  Jan .  17 ,  2017 ,  the  T M X
Group  (the  T M X) and  BLG hosted  an  even t  "Wha t Pub l i c Com pan i es Shou l d  Expect  i n  2017,"  wh i ch  i ncl uded  a  pane l  d i scussi on  abou t  2017  p roxy
season  upda tes and  recen t  regu l a to ry deve l opm ents,  as we l l  as a  l i ve l y d i scussi on  abou t  sha reho l de r act i vi sm  i n  Canada .

Speakers i ncl uded  Ungad  Chadda ,  Ju l i e  Sh i n  and  T i m  Babcock o f  the  T M X, Poonam  Puri  o f  Osgoode  Ha l l  Law Schoo l ,  Am y Freedm an o f  K i ngsda l e
Advi so rs,  Davi d  Sura t  o f  the  On ta ri o  Securi t i es Com m i ssi on  and  Gordon  Ram an, M ano j  Pund i t and  Ph i l i ppe  Tard i f o f  BLG. See  be l ow fo r a  sum m ary o f
the  2017  p roxy season  upda tes and  recen t  regu l a to ry deve l opm ents d i scussed .

Proxy season updates

Say-on-pay reso l u t i ons a re  vo l un ta ry reso l u t i ons tha t  i ssuers m ay pu t  be fo re  shareho l de rs and  wh i ch  enab l e  such  shareho l de rs to  cast  advi so ry (non-
b i nd i ng ) vo tes on  execu t i ve  com pensa t i on .  Say-on -pay vo tes a re  becom i ng  i ncreasi ng l y popu l a r am ong  Canad i an  i ssuers,  and  accord i ng  to  "2016
Best  Pract i ces fo r Proxy Ci rcu l a r Di scl osu re "  by the  Canad i an  Coa l i t i on  fo r Good  Governance ,  m ore  than  50  pe r cen t  o f  the  i ssuers i n  the  S&P/T SX
com posi te  i ndex o ffe r the i r sha reho l de rs a  say-on -pay vo te .  Com pan i es tha t  have  had  the i r say-on -pay vo tes fa i l  to  pass have  genera l l y been
com pan i es whose  shareho l de rs m ay have  pe rce i ved  tha t  execu t i ve  com pensa t i on  was i nconsi sten t  wi th  sha reho l de r re tu rns.

On  Ju l y 18 ,  2016 ,  the  Canad i an  Securi t i es Adm i n i st ra to rs (CSA) pub l i shed  CSA Sta ff  No t i ce  51 -346  –  Cont i nuous Di scl osu re  Revi ew  Program
Act i vi t i es fo r the  f i sca l  yea r ended  March  31 ,  2016,  wh i ch  d i scusses the  resu l ts o f  i ts con t i nuous d i scl osu re  revi ews i n  f i sca l  2016 .  62% o f  the  902
revi ews requ i red  i ssuers to  i m prove  o r am end  the i r d i scl osu re  (com pared  to  59% o f  the  1 ,058  revi ews conducted  i n  2015).  Certa i n  key com m ents
from  the  CSA a re  se t  ou t  be l ow:

Fi nanci a l  S ta tem en ts.  In  the i r f i nanci a l  sta tem en ts,  i ssuers shou l d  (i ) d i scl ose  sensi t i vi ty ana l ysi s fo r each  type  o f  m arke t  ri sk to  wh i ch  the  i ssuer
i s exposed ;  (i i ) recogn i ze  con t i ngen t  consi de ra t i on  rece i ved  i n  t ransact i ons a t  fa i r va l ue  on  the  acqu i si t i on  da te ;  (i i i ) wi th  respect  to  pu rchase
pri ces rece i ved  i n  busi ness t ransact i ons,  ensure  tha t  pu rchase  p ri ces a re  p roperl y a l l oca ted  am ong  the  asse ts and  tha t  a l l  app l i cab l e  asse ts a re
recogn i zed ;  (i v) no t  change  the i r funct i ona l  cu rrency a t  a  t i m e  tha t  does no t  co rrespond  to  the  t i m e  o f  the  change  i n  underl yi ng  ci rcum stances;
(v) ensure  tha t  they m ee t the  aggrega t i on  cri te ri a  and  d i scl ose  j udgem ents m ade  by m anagem ent i n  app l yi ng  the  cri te ri a  i f  they i n tend  to
aggrega te  severa l  opera t i ng  segm ents i n to  a  si ng l e  opera t i ng  segm ent;  and  (vi ) ensure  tha t  they i ncl ude  adequa te  d i scl osu re  wi th  respect  to
cred i t  ri sk.

M D&A. In  the i r M D&A, i ssuers shou l d  (i ) d i scuss the  i ssuer's ab i l i ty to  m ee t ob l i ga t i ons as they becom e due  and  how the  i ssuer expects to  reso l ve
the  de f i ci ency o r de fau l t  i f  they have  o r expect  to  have  a  worki ng  cap i ta l  de f i ci ency o r i f  they have  deb t  covenan ts tha t  they have  b reached  o r
m ay soon  b reach ;  (i i ) p rovi de  adequa te  fo rward -l ooki ng  i n fo rm at i on  d i scl osu re  and  (i i i ) base  the i r d i scussi on  o f  opera t i ng  segm ents on  the
opera t i ng  segm ents d i scl osed  i n  the i r f i nanci a l  sta tem en ts.

In  Novem ber 2016 ,  Inst i tu t i ona l  Shareho l de r Servi ces (" ISS" ) and  Gl ass Lewi s upda ted  the i r respect i ve  Proxy Vo t i ng  Gu i de l i nes fo r m ee t i ngs on  o r
a f te r Feb .  1 ,  2017 .  Certa i n  key recom m enda t i ons a re  se t  ou t  be l ow.

Aud i to rs'  fees.  ISS cu rren t l y recom m ends (i ) vo t i ng  fo r p roposa l s to  ra t i fy aud i to rs un l ess non-aud i t  re l a ted  fees pa i d  to  the  aud i to r exceed  aud i t
and  aud i t -re l a ted  fees and  (i i ) wi thho l d i ng  vo tes fo r i nd i vi dua l  d i recto rs who  a re  m em bers o f  an  aud i t  com m i t tee  i f  non -aud i t  fees pa i d  to  the
exte rna l  aud i t  f i rm  exceed  aud i t  and  aud i t -re l a ted  fees.  Go i ng  fo rward ,  ISS wi l l  recom m end (i ) vo t i ng  fo r p roposa l s to  ra t i fy aud i to rs un l ess non-
aud i t  fees a re  g rea te r than  the  sum  o f  aud i t  fees,  aud i t -re l a ted  fees and  tax com p l i ance /p repara t i on  fees and  (i i ) wi thho l d i ng  vo tes fo r i nd i vi dua l
d i recto rs who  a re  m em bers o f  the  aud i t  com m i t tee  i f  non -aud i t  fees exceed  the  sum  o f  aud i t  fees,  aud i t -re l a ted  fees and  tax
com p l i ance /p repara t i on  fees.  ISS wi l l  consi de r tax fees no t  d i rect l y re l a ted  to  tax com p l i ance  se rvi ces to  be  non-aud i t  fees.

Di recto r com pensa t i on .  On  a  case-by-case  basi s,  ISS wi l l  genera l l y recom m end a  vo te  wi thho l d  fo r a  m em ber o f  a  d i recto r com pensa t i on
com m i t tee  (o r where  the re  i s no  such  com m i t tee ,  the  cha i r o f  the  board  o r the  en t i re  board ) where  d i recto r com pensa t i on  p ract i ces cou l d
com prom i se  a  non-em p l oyee  d i recto r's i ndependence  o r cou l d  o the rwi se  be  p rob l em at i c f rom  a  shareho l de r's pe rspect i ve .

Overboard i ng .  T he  2017  Gl ass Lewi s "ove rboard i ng"  gu i de l i nes cod i fy the  po l i ci es se t  ou t  i n  i ts 2016  gu i de l i nes.  Gl ass Lewi s wi l l  genera l l y
recom m end vo t i ng  aga i nst  (i ) a  d i recto r who  se rves as an  execu t i ve  o ff i ce r o f  any pub l i c com pany wh i l e  se rvi ng  on  m ore  than  two  pub l i c
com pany boards and  (i i ) a  non-execu t i ve  d i recto r who  se rves on  m ore  than  f i ve  pub l i c com pany boards.  ISS wi l l  on l y consi de r a  d i recto r to  be
"overboarded"  i f  he  o r she  (i ) si ts on  an  excessi ve  num ber o f  boards and  (i i ) has a  poor a t tendance  reco rd .  I t  i s the re fo re  possi b l e  tha t  Gl ass
Lewi s cou l d  recom m end vo t i ng  aga i nst  a  pa rt i cu l a r d i recto r wh i l e  ISS recom m ends vo t i ng  i n  favour.

Fu l l  va l ue  awards.  Gl ass Lewi s cl a ri f i ed  i ts approach  to  equ i ty com pensa t i on  p l ans tha t  p rovi de  " fu l l  va l ue"  awards such  as RSUs o r DSUs. Gl ass
Lewi s wi l l  genera l l y recom m end vo t i ng  aga i nst  fu l l  va l ue  award  p l ans tha t  have  a  l i m i t  se t  a t  a  ro l l i ng  m axi m um  i n  excess o f  f i ve  pe r cen t  o f  the
app l i cab l e  com pany's sha re  cap i ta l .

Shareho l de r ri gh ts p l ans.  ISS and  Gl ass Lewi s bo th  am ended  the i r vo t i ng  gu i de l i nes to  re f l ect  the  new requ i rem en t i m posed  by NI  62 -104  Take-
Over B i ds and  Issuer B i ds tha t  take -over b i ds m ust  have  a  m i n i m um  deposi t  pe ri od  o f  105  days.  Bo th  f i rm s wi l l  recom m end tha t  sha reho l de rs
vo te  aga i nst  p l ans where  the  m i n i m um  peri od  fo r a  pe rm i t ted  b i d  exceeds 105  days.

On  M arch  31 ,  2016 ,  the  CSA i ssued  CSA M u l t i l a te ra l  S ta ff  No t i ce  54 -304  — Fi na l  Report  on  Revi ew  o f  the  Proxy Vo t i ng  In f rastructu re  and  Request
fo r Comments on  Proposed  Mee t i ng  Vo te  Reconci l i a t i on  Pro toco l s (March  31 ,  2016) and  on  Jan .  26 ,  2017 ,  the  CSA i ssued  CSA Sta ff  No t i ce  54 -305
— Meet i ng  Vo te  Reconci l i a t i on  Pro toco l s.  T he  Pro toco l s stem m ed f rom  i nvesto rs'  concerns tha t  the  p roxy vo t i ng  i n f rastructu re  and  m ee t i ng  vo te
reconci l i a t i on  p rocesses a re  un re l i ab l e  and  non-t ransparen t .  T he  Pro toco l s a re  vo l un ta ry and  se t  ou t  i n  de ta i l  the  ro l es and  responsi b i l i t i es fo r the
key pa rt i es i nvo l ved  i n  m ee t i ng  vo te  reconci l i a t i on  and  descri be  the  p rocedures such  en t i t i es shou l d  i m p l em ent to  ensure  such  ro l es and
responsi b i l i t i es a re  fu l f i l l ed .  T he  Pro toco l s p rovi de  fo r a  feedback p rocess f rom  m ee t i ng  tabu l a to rs to  i n te rm ed i a ri es to  bene f i ci a l  owners when
bene f i ci a l  owners' vo t i ng  en t i t l em en ts a re  re j ected  o r p ro ra ted .  In  even ts where  tabu l a to rs re j ect  o r p ro ra te  p roxi es,  they wi l l  be  ob l i ga ted  to  advi se
the  i n te rm ed i a ry,  who  wi l l  be  requ i red  to  report  the  sam e to  the  app l i cab l e  bene f i ci a l  owner.  T he  Pro toco l s a l so  i ncl ude  gu i dance  wi th  respect  to
how i nvo l ved  pa rt i es can  estab l i sh  end-to -end  vo t i ng  en t i t l em en ts,  to  con f i rm  whe the r vo tes wi l l  be  accep ted  by the  tabu l a to r.

Regulatory developments

New exem pt m arke t  f i l i ngs a re  now ava i l ab l e  to  i ssuers,  i ncl ud i ng  the  Investmen t Dea l e r Exempt i on ava i l ab l e  i n  Bri t i sh  Co l um b i a ,  A l be rta ,
Saska tchewan , M an i toba  and  New Brunswi ck,  wh i ch  wi l l  pe rm i t  i ssuers l i sted  on  a  Canad i an  exchange  to  ra i se  cap i ta l  by d i st ri bu t i ng  securi t i es to
i nvesto rs who  ob ta i n  advi ce  f rom  a  reg i ste red  i nvestm en t dea l e r;  the  Offe ri ng  Memorandum Exempt i on  ava i l ab l e  i n  On ta ri o  th rough  the  use  o f  a
p rescri bed-fo rm  o ffe ri ng  m em orandum ; and  the  Crow d Fund i ng  Exempt i on  ava i l ab l e  i n  M an i toba ,  On ta ri o ,  Québec,  New Brunswi ck and  Nova  Sco t i a ,
wh i ch  i s desi gned  to  faci l i ta te  cap i ta l  ra i si ng  act i vi t i es fo r sta rt -ups and  sm a l l  busi nesses th rough  a  crowd  fund i ng  p rospectus exem pt i on  and  on l i ne
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fund i ng  po rta l .

T he  ha rm on i zed  Take-Over B i d reg i m e  fo r non-exem pt take -over b i ds has been  i m p l em ented  th rough  the  adop t i on  o f  NI  62 -104  Take-Over B i ds and
Issuer B i ds,  whi ch  now requ i res tha t  a  m i n i m um  o f  50  pe r cen t  o f  a l l  ta rge t  secu ri t i es be  tendered  to  a  b i dder.  I f  the  50  pe r cen t  m i n i m um  tender i s
m et,  the  b i d  m ust  be  extended  fo r 10  days to  g i ve  securi ty ho l de rs who  have  no t  tendered  an  opportun i ty to  tender.  Last l y,  the  m i n i m um  peri od  tha t
a  take -over b i d  m ust  be  open  fo r i s 105  days,  wh i ch  m ay be  reduced  to  35  days by the  ta rge t  com pany.

T he  On ta ri o  Securi t i es Com m i ssi on  adop ted  a  Wh i st l eb l ower Po l i cy (OSC Po l i cy 15 -601).  T he  po l i cy estab l i shes a  wh i st l eb l ower p rog ram  wh i ch
i n troduces m one ta ry awards fo r "wh i st l eb l owers"  — i nd i vi dua l s who  p rovi de  vo l un ta ry,  o ri g i na l  i n fo rm at i on  regard i ng  a  vi o l a t i on  o f  On ta ri o
securi t i es l aw tha t  has occu rred ,  i s ongo i ng  o r i s abou t  to  occu r.

T he  Insi de r T rad i ng  p roh i b i t i on  under On ta ri o 's Securi t i es Act  has been  expanded ,  and  now p roh i b i ts " recom m end i ng"  o r "encourag i ng"  the
purchase  o r sa l e  o f  secu ri t i es o f  an  i ssuer where  the  pe rson  o r com pany recom m end i ng  o r encourag i ng  the  pu rchase  o r sa l e  i s i n  a  "speci a l
re l a t i onsh i p "  wi th  the  i ssuer and  i s i n  possessi on  o f  m a te ri a l  i n fo rm at i on  tha t  has no t  been  genera l l y d i scl osed  to  the  pub l i c.

CSA Sta ff  No t i ce  11 -332  regard i ng  Cybersecuri ty p rovi des d i rect i on  on  cybersecuri ty ri sk m anagem ent and  encourages i ssuers to  consi de r the i r
d i scl osu re  ob l i ga t i ons wi th  respect  to  cyber ri sks and  i nci den ts.  M ore  recen t l y,  the  CSA i ssued  M u l t i l a te ra l  S ta ff  No t i ce  51 -347  — Di scl osu re  o f  cyber
securi ty ri sks and  i nci den ts,  wh i ch  supp l em ents CSA Sta ff  No t i ce  11 -332  and  p rovi des fu rthe r gu i dance  to  assi st  i ssuers i n  com p l yi ng  wi th  the i r l ega l
ob l i ga t i ons to  ensure  tha t  i nvesto rs have  t i m e l y,  m a te ri a l  i n fo rm at i on  to  m ake  i n fo rm ed  i nvestm en t deci si ons.

Severa l  am endm ents to  the  Canada  Busi ness Corpora t i ons Act have  been  tab l ed  by Parl i am en t i n  B i l l  C-25 .  Of  pa rt i cu l a r i n te rest  to  i ssuers
i nco rpo ra ted  under the  Canada  Busi ness Corpora t i ons Act  are  am endm ents tha t  m ay requ i re  changes to  vo t i ng  on  the  e l ect i on  o f  d i recto rs and  the
d i scl osu re  o f  gender d i ve rsi ty am ong  the i r d i recto rs and  sen i o r m anagers.

On  Sep t .  28 ,  2016 ,  the  CSA pub l i shed  CSA M u l t i l a te ra l  S ta ff  No t i ce  58 -308  –  Sta f f  Revi ew  o f  Women on  Boards and  i n  Execu t i ve  Off i ce r Posi t i ons,
wh i ch  sum m ari zes a  sam p l e  o f  non-ven tu re  i ssuers'  com p l i ance  wi th  NI  58 -101  — Di scl osu re  o f  Corpora te  Governance  Pract i ces.  T he  resu l ts o f  the
2016  revi ew i n  com pari son  to  the  resu l ts o f  the  2015  revi ew suggest  tha t ,  ove ra l l ,  the re  were  m ore  wom en on  boards i n  2016  than  i n  2015  and  tha t
12  pe r cen t  o f  the  to ta l  board  sea ts i n  the  sam p l e  were  he l d  by wom en, com pared  to  11  pe r cen t  i n  2015 .

In  2016 ,  the  Toron to  Stock Exchange  (the  T SX) conducted  a  revi ew o f  i ssuers'  M a j o ri ty Vo t i ng  po l i ci es.  A l l  T SX-l i sted  i ssuers m ust  i m p l em ent
m a j o ri ty vo t i ng  po l i ci es,  wh i ch  m ust  requ i re  tha t  i f  a  m a j o ri ty o f  sha reho l de rs do  no t  vo te  i n  favour o f  a  d i recto r,  such  d i recto r m ust  tender h i s o r he r
resi gna t i on .  In  "excep t i ona l  ci rcum stances,"  i ssuers m ay re j ect  such  resi gna t i ons.  T he  T SX 2016  revi ew found  tha t  approxi m a te l y ha l f  were  non-
com p l i an t .  Speci f i ca l l y,  ce rta i n  i ssuers a re  i n te rp re t i ng  the  te rm  "excep t i ona l  ci rcum stances"  too  b road l y.  "Excep t i ona l  ci rcum stances"  shou l d  on l y
i ncl ude  ci rcum stances where i n ,  i f  the  com pany d i d  no t  accep t  the  resi gna t i on  o f  a  d i recto r who  d i d  no t  rece i ve  a  m a j o ri ty vo te ,  the  com pany wou l d
b reach  e i the r (i ) co rpo ra te  l aw o r (i i ) a  covenan t  i n  a  con tract .

T here  a re  new i m p l em enta t i on  m i l estones i n  connect i on  wi th  the  Coopera t i ve  Cap i ta l  M arke ts Regu l a to ry System. Speci f i ca l l y,  the  a i m  i s to  now
have  the  Cap i ta l  Marke ts Act  — the  p ri nci pa l  l eg i sl a t i on  se t t i ng  the  Canad i an  cap i ta l  m arke ts regu l a to ry f ram ework — enacted  by June  30 ,  2018 ,
wi th  the  Cap i ta l  M arke ts Regu l a to ry Au tho ri ty — the  com m on regu l a to r responsi b l e  fo r adm i n i ste ri ng  securi t i es l aws — to  be  opera t i ona l  by 2018 .

T he  T SX Ven tu re  Exchange  i s engaged  i n  ongo i ng  e ffo rts to  revi ta l i ze  Canada 's pub l i c ven tu re  m arke t ,  bu i l d i ng  o ff  com m i tm en ts ou t l i ned  i n  i ts
'Wh i tepaper'  (pub l i shed  Decem ber 2015).  Speci f i ca l l y,  the  T SX Ven tu re  Exchange  rem a i ns com m i t ted  to  e ffect i ng  the  fo l l owi ng  posi t i ve  changes to
the  T SX Ven tu re  Exchange  m arke t :  (i ) reduci ng  i ssuers'  adm i n i st ra t i ve  and  com p l i ance  costs wi thou t  com prom i si ng  i nvesto r and  (i i ) d i ve rsi fyi ng  and
growi ng  i ts stock l i st  to  m ake  the  m arke t  m ore  a t t ract i ve .
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