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ARTICLE

Alberta Court of Appeal Clarif ies Crown’s Obligation in Proving Occupational Health
and Safety Charges

Recen t l y,  the  A l be rta  Court  o f  Appea l  re l eased  i ts deci si on  i n  R v Preci si on  Di ve rsi f i ed  Oi l f i e l d  Servi ces Corp ,  2018  ABCA 273 .  T he  Court  o f  Appea l
consi de red  a  l ega l  i ssue  tha t  i t  had  no t  p revi ousl y addressed ,  nam e l y whe the r the  exp ressi on  "as fa r as i t  i s reasonab l y p ract i cab l e  fo r the  em p l oye r to
do  so"  i n  A l be rta 's occupa t i ona l  hea l th  and  sa fe ty l eg i sl a t i on  was a  cod i f i ca t i on  o f  the  due  d i l i gence  de fense .

Background  Preci si on  Dri l l i ng  ("Preci si on " ) was i nvo l ved  i n  d ri l l i ng  a  we l l  fo r Novus Energy approxi m a te l y 30  ki l om ete rs f rom  Grande  Pra i ri e ,  A l be rta .
On  Decem ber 12 ,  2010 ,  the  d ri l l i ng  ri g 's crew was " t ri pp i ng  ou t"  o r rem ovi ng  p i pe  f rom  a  we l l -bo re .  One  o f  the  f l oo r-hands (the  "Worke r" ) was severe l y
i n j u red  du ri ng  the  t ri pp i ng  ou t  p rocedure  and  d i ed  the  fo l l owi ng  day.

As a  resu l t  o f  the  acci den t ,  Preci si on  was charged  wi th  two  cri m i na l  o ffences:  (i ) fa i l i ng  to  ensure  the  hea l th  and  sa fe ty o f  the  Worke r " i nso fa r as i t  was
reasonab l y p ract i cab l e  to  do  so "  as requ i red  by s.  2 (1 ) o f  the  Occupa t i ona l  Hea l th  and  Sa fe ty Act  (the  "OHS Act" );  and  (i i ) fa i l i ng  to  take  m easures to
e l i m i na te  workp l ace  hazards as requ i red  by s.  9  o f  the  Occupa t i ona l  Hea l th  and  Sa fe ty Code  2009 .

Provi nci a l  Court  Deci si on  
At  the  p rovi nci a l  cou rt  cri m i na l  t ri a l ,  the re  was no  evi dence  tha t  con f i rm ed  how the  Worke r was i n j u red  as the re  were  no  wi tnesses to  the  acci den t .
Wh i l e  i t  was cl ea r tha t  som e part  o f  the  d ri l l i ng  equ i pm en t st ruck h i m , causi ng  the  fa ta l  i n j u ri es,  i t  was uncl ea r exact l y wh i ch  pa rt  o f  the  d ri l l i ng
equ i pm ent st ruck h i m .

Desp i te  the  l ack o f  evi dence  abou t  how the  Worke r was i n j u red ,  the  t ri a l  j udge  convi cted  Preci si on  on  bo th  o ffences,  and  i m posed  a  to ta l  f i ne  o f
$400 ,000 .   T he  t ri a l  j udge  de te rm i ned  tha t  Preci si on  had  fa i l ed  to  take  a l l  reasonab l e  steps to  avo i d  the  acci den t  as i t  had  no t  i nsta l l ed  an  i n te rl ock
devi ce ,  wh i ch  was an  eng i neered  so l u t i on  tha t  had  been  pu t  i n  p l ace  by one  o f  Preci si on 's com pet i to rs.  Preci si on  appea l ed  to  the  Court  o f  Queen 's
Bench  o f  A l be rta .

Court  o f  Queen 's Bench  Deci si on

On appea l  to  the  Court  o f  Queen 's Bench ,  M adam  Just i ce  Ve i t  ove rtu rned  the  convi ct i ons and  o rde red  a  new t ri a l .
Wi th  respect  to  the  f i rst  o ffence ,  M adam  Just i ce  Ve i t  no ted  tha t  sect i on  2 (1 ) o f  the  OHS Act  i s a  st ri ct  l i ab i l i ty o ffence ,  such  tha t  the  Crown i s requ i red
to  p rove  the  actus reus o r the  do i ng  o f  the  p roh i b i ted  act ,  and  once  tha t  i s shown, the  bu rden  o f  p roo f  sh i f ts to  the  accused  to  show a  de fense  o f  due
d i l i gence .  M adam  Just i ce  Ve i t  sta ted  tha t  i n  dea l i ng  wi th  workp l ace  acci den ts,  som et i m es p roo f  o f  the  consequence  adequa te l y estab l i shes tha t  a
wrong fu l  act  was com m i t ted :  fo r exam p l e ,  i f  a  worke r fe l l  th rough  a  ho l e  i n  the  f l oo r o r fe l l  o ff  a  p l a t fo rm  because  the re  was no  guard ra i l .  In  those  types
o f  cases,  a  Court  m ay be  ab l e  to  concl ude  tha t  the  Crown p roved  the  necessary actus reus - tha t  the  em p l oye r com m i t ted  a  wrong fu l  act ,  si m p l y by the
acci den t  i tse l f .

M adam  Just i ce  Ve i t  found  tha t  i n  o rde r to  estab l i sh  the  actus reus o f  the  o ffence  charged ,  the  Crown was requ i red  to  p rove  tha t  Preci si on  com m i t ted  a
wrong fu l  act .  As the re  was no  cl ea r cause  fo r the  Worke r's fa ta l  i n j u ri es (excep t  o f  cou rse  h i s con tact  wi th  the  d ri l l i ng  equ i pm en t),  the  Crown was unab l e
to  p rove  tha t  Preci si on  com m i t ted  the  wrong fu l  act .  T he  Court  no ted  tha t  i n  th i s case ,  the  Crown cou l d  no t  p rove  the  actus reus si m p l y by re l yi ng  on  the
acci den t  i tse l f .

Our p revi ous sum m ary o f  the  Court  o f  Queen 's Bench  deci si on  i s found  he re .

Court  o f  Appea l  Deci si on

T he  Crown sough t  and  ob ta i ned  l eave  to  appea l  to  the  Court  o f  Appea l  on  two  quest i ons,  one  o f  wh i ch  was whe the r the  Court  o f  Queen 's Bench  e rred
i n  l aw by requ i ri ng  the  Crown, as pa rt  o f  the  actus reus o f  the  o ffence ,  to  p rove  neg l i gence  o r the  wrong fu l  act .

T he  Court  o f  Appea l  no ted  tha t  to  answer th i s quest i on ,  the  Court  o f  Appea l  was requ i red  to  consi de r a  l ega l  i ssue  tha t  had  no t  been  p revi ousl y
addressed  by the  Court  o f  Appea l  be fo re :  whe the r the  exp ressi on  "as fa r as i t  i s reasonab l y p ract i cab l e  fo r the  em p l oye r to  do  so "  i s pa rt  o f  the  actus
reus o f  s.  2 (1 ) o f  the  OHS Act ,  o r was a  cod i f i ca t i on  o f  the  due  d i l i gence  de fense .

T he  Crown a rgued  i t  was en t i t l ed  to  re l y on  the  "acci den t  as p ri m a  faci e  p roo f  o f  b reach"  and  tha t  Preci si on  was then  requ i red  to  p rove  i ts due
d i l i gence  de fense .  Essen t i a l l y,  the  Crown a rgued  tha t  the  exp ressi on  " fa r as i t  i s reasonab l y p ract i cab l e "  was a  cod i f i ca t i on  o f  the  due  d i l i gence
de fense .  Preci si on ,  on  the  o the r hand ,  a rgued  tha t  the  exp ressi on  " fa r as i t  i s reasonab l y p ract i cab l e  fo r the  em p l oye r to  do  so "  fo rm ed  an  essen t i a l
e l em en t o f  the  actus reus and  those  words m ean t som eth i ng  m ore  than  si m p l y p rovi ng  the  basi c facts o f  the  i nci den t .

T he  m a j o ri ty o f  the  Court  o f  Appea l  he l d  tha t  the  o rd i na ry m ean i ng  o f  the  p rovi si on  suggests tha t  the  exp ressi on  i s no t  a  cod i f i ca t i on  o f  the  due
d i l i gence  de fense .  As a  resu l t ,  to  p rove  an  o ffence  under sect i on  2 (1 ) o f  the  OHS Act ,  the  Crown m ust  estab l i sh  beyond  a  reasonab l e  doub t  the
fo l l owi ng :

the  worke r m ust  have  been  engaged  i n  the  work o f  the  em p l oye r;

the  worke r's hea l th  o r sa fe ty m ust  have  been  th rea tened  o r com prom i sed  (i .e .  an  unsa fe  cond i t i on );  and

i t  was reasonab l y p ract i cab l e  fo r the  em p l oye r to  address the  unsa fe  cond i t i on  th rough  e ffo rts tha t  the  em p l oye r fa i l ed  to  undertake .

T he  m a j o ri ty found  tha t  these  e l em en ts were  consi sten t  wi th  the  l anguage  o f  sect i on  2  o f  the  OHS Act  (now sect i on  3 ),  the  pu rpose  and  i n ten t  o f  the
OHS Act ,  the  Suprem e Court  o f  Canada 's sem i na l  deci si on  and  the  i n te rp re ta t i ons g i ven  to  si m i l a r p rovi si ons i n  o the r p rovi nces.

Wh i l e  the re  m ay be  ove rl ap  be tween  the  Crown 's ob l i ga t i on  and  the  due  d i l i gence  de fense ,  i n  the  Court  o f  Appea l 's vi ew these  were  d i st i nct  i nqu i ri es
sub j ect  to  d i ffe ren t  standards o f  p roo f .

Im p l i ca t i ons

T h i s deci si on  f i na l l y cl a ri f i es the  ob l i ga t i on  on  the  Crown i n  p rovi ng  charges under the  OHS Act .  Wh i l e  cha rges under the  OHS Act  a re  st ri ct  l i ab i l i ty
o ffences,  the  Crown m ust  st i l l  re l y on  a  factua l  founda t i on  to  estab l i sh  the  wrong fu l  act .  Fo r cha rges under sect i on  3 (1 ) o f  the  OHS Act  (fo rm erl y sect i on
2 (1 )),  the  Crown canno t  a l ways re l y on  the  acci den t  to  p rove  the  o ffence .  T he  word i ng  o f  the  p rovi si on  requ i res tha t  the  Crown p rove  tha t  i t  was
reasonab l y p ract i cab l e  fo r the  em p l oye r to  address the  unsa fe  cond i t i on  and  the  em p l oye r fa i l ed  to  do  so .   I f  the  Crown does so ,  the  accused  wi l l  then
be  ab l e  to  pu t  fo rward  a  due  d i l i gence  de fense .

As d i scussed  i n  ou r p revi ous sum m ary,  f rom  an  em p l oye r's pe rspect i ve ,  com p l i ance  wi th  i ndustry standards i n  a  cl ose l y regu l a ted  i ndustry m ay m ake  i t
d i f f i cu l t  fo r the  Crown to  p rove  tha t  i t  was reasonab l y p ract i cab l e  fo r the  em p l oye r to  address the  unsa fe  cond i t i on .  Com p l i ance  wi th  i ndustry standards,
m a i n ta i n i ng  good  sa fe ty reco rds and  p rovi d i ng  p roper t ra i n i ng  to  worke rs can  si gn i f i can t l y enhance  a  com pany's ab i l i ty to  m ee t the  due  d i l i gence
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de fense  to  ove rcom e charges under the  occupa t i ona l  hea l th  and  sa fe ty l eg i sl a t i on .

BLG regu l a rl y assi sts em p l oye rs i n  p rovi d i ng  t ra i n i ng  on  occupa t i ona l  hea l th  and  sa fe ty requ i rem en ts and  i n  occupa t i ona l  hea l th  and  sa fe ty
i nvest i ga t i ons and  p rosecu t i ons.  
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1 The tr ial judge's full reasons for conviction can be found in R v Precision Drilling Canada Limited, 2015 ABPC 115.
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