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ARTICLE

Court Of Appeal Clarif ies Interpretation Of 2015 Amendments To The Insurance Act
With Respect To Statutory Deductibles And Interest

Overview

T he  On ta ri o  Court  o f  Appea l  re l eased  i ts deci si ons i n  El -Khodr v.  Lacki e ("El -Khodr" ) and  Cobb  v.  Long  Esta te ("Cobb " ) toge the r on  Sep tem ber 19 ,
2017 .  Bo th  were  appea l s f rom  j udgm ents a f te r j u ry t ri a l s i n  act i ons a ri si ng  ou t  o f  m o to r veh i cl e  acci den ts.  T he  j u ry awards were  no t  under appea l .

T he  i ssues on  appea l  were  the  t ri a l  j udges' i n te rp re ta t i ons o f  the  2015  am endm ents to  the  Insu rance  Act on  p re -j udgm ent i n te rest  ra tes and  sta tu to ry
deduct i b l es,  and  the  t rea tm en t o f  co l l a te ra l  bene f i ts i n  the  con text  o f  m o to r veh i cl e  acci den ts.

Wi th  the  re l ease  o f  these  deci si ons,  sub j ect  to  a  successfu l  App l i ca t i on  fo r Leave  to  Appea l  to  the  Suprem e Court  o f  Canada ,  the  Court  o f  Appea l  has
pu t  an  end  to  the  deba te  am ongst  Superi o r Court  and  Di vi si ona l  Court  j udges wi th  respect  to  whe the r the  2015  am endm ents to  the  Insu rance  Act have
re trospect i ve  e ffect  (they do ).  As ou t l i ned  be l ow, the  Court  o f  Appea l  concl uded  as fo l l ows on  these  i m portan t  i ssues:

T he  app l i cab l e  p re -j udgm ent i n te rest  ra te  on  non-pecun i a ry dam ages i n  m o to r veh i cl e  acci den t  cl a i m s i s the  ra te  p rescri bed  by sect i on  127(1 ) o f
the  Courts o f  Just i ce  Act,  and  no t  5% regard l ess o f  when  the  m oto r veh i cl e  acci den t  took p l ace  and /o r when  the  act i on  was com m enced .

T he  app l i cab l e  sta tu to ry deduct i b l es wi l l  be  the  am oun ts se t  ou t  annua l l y i n  the  On ta ri o  Gaze t te  based  on  the  da te  o f  t ri a l  regard l ess o f  when  the
m oto r veh i cl e  acci den t  took p l ace  and /o r when  the  act i on  was com m enced .

For the  pu rposes o f  assessi ng  o ffe rs to  se t t l e  i n  de te rm i n i ng  a  pa rty's en t i t l em en t to  costs,  the  e ffect  o f  the  app l i cab l e  sta tu to ry deduct i b l e  i s to  be
taken  i n to  accoun t  regard l ess o f  when  the  m oto r veh i cl e  acci den t  took p l ace  and /o r the  act i on  was com m enced .

We d i scuss each  o f  these  i ssues be l ow.

1 .  App l i cab l e  In te rest  Ra te

On January 1 ,  2015 ,  the  Insu rance  Act was am ended  to  p rovi de  tha t  the  p re -j udgm ent i n te rest  ra te  on  non-pecun i a ry dam ages i n  m o to r veh i cl e
acci den t  cl a i m s wou l d  no  l onger be  governed  by Ru l e  53 .10  o f  the  Rul es o f  Ci vi l  Procedure,  wh i ch  se ts the  ra te  a t  5% per yea r on  non-pecun i a ry
dam ages fo r act i ons fo r pe rsona l  i n j u ry,  bu t  wi l l  be  ca l cu l a ted  i n  acco rdance  wi th  sect i on  127(1 ) o f  the  Courts o f  Just i ce  Act  whi ch  de f i nes the  p re -
j udgm ent ra te  i n  a  p roceed i ng  where  a  pe rson  i s en t i t l ed  to  an  o rde r fo r the  paym ent o f  m oney.  T he  i ssue  be fo re  the  Court  o f  Appea l  was whe the r the
am endm ent was re trospect i ve  — i .e . ,  d i d  i t  app l y to  a l l  act i ons t ri ed  a f te r the  da te  o f  the  am endm ent o r on l y to  p roceed i ngs com m enced  a f te r January
1 ,  2015 .

In  El -Khodr,  the  t ri a l  j udge  found  tha t  the  am endm ent was no t  re t rospect i ve .  She  found  tha t  the  en t i t l em en t to  the  i n te rest  ra te  o f  5% se t  ou t  i n
the  Rul es o f  Ci vi l  Procedure was a  substan t i ve  ri gh t  wh i ch  the re fo re  cou l d  no t  be  re trospect i ve .  In  Cobb ,  the  t ri a l  j udge  d i d  no t  m ake  any de te rm i na t i on
as to  whe the r the  am endm ent was re trospect i ve ,  bu t  exe rci sed  the  d i scre t i on  ava i l ab l e  to  h i m  pu rsuan t  to  sect i on  130  o f  the  Courts o f  Just i ce  Act to
va ry the  p rescri bed  i n te rest  ra te  and  se l ected  a  p re -j udgm ent i n te rest  ra te  o f  3%.

T he  Court  o f  Appea l  concl uded  tha t  the  am endm ent to  the  Insu rance  Act wi th  respect  to  the  p re -j udgm ent ra te  i n  m o to r veh i cl e  acci den t  cl a i m s was
i n tended  to  have  re trospect i ve  e ffect .  T he  resu l t  the re fo re  i n  El -Khodr was tha t  the  i n te rest  ra te  was reduced  f rom  5% to  2 .5% (i .e . ,  the  bank ra te  a t  the
end  o f  the  f i rst  day o f  the  l ast  m on th  o f  the  quarte r p reced i ng  the  quarte r i n  wh i ch  the  p roceed i ng  was com m enced).  T he  Court  o f  Appea l  found  no
reason  to  i n te rfe re  wi th  the  t ri a l  j udge 's exe rci se  o f  h i s d i scre t i on  i n  Cobb ,  i n  pa rt  because  the  de fendan t  advi sed  the  Court  tha t  i t  was con ten t  wi th  the
3% i n te rest  ra te .

In  com i ng  to  i ts deci si on  tha t  the  am endm ent to  the  p re -j udgm ent ra te  was re trospect i ve ,  the  Court  o f  Appea l  found  tha t  the  i n ten t  o f  the  l eg i sl a tu re
was tha t  the  am endm ent wou l d  app l y to  causes o f  act i on  tha t  had  a l ready a ri sen  bu t  no t  been  t ri ed .  T he  Court  no ted  tha t  p revi ous am endm ents to
the  Courts o f  Just i ce  Act i n  respect  o f  p re -j udgm ent i n te rest  had  speci f i ca l l y p rovi ded  tha t  the  am endm ents wou l d  on l y app l y to  causes o f  act i on  a ri si ng
a f te r a  st i pu l a ted  da te .  T he  Court  reasoned  tha t  the  absence  o f  such  l anguage  i n  the  p resen t  am endm ent l ed  to  the  concl usi on  tha t  the  l eg i sl a tu re
i n tended  the  am endm ent to  be  re trospect i ve .

2 .  T he  App l i cab l e  Deduct i b l e

T he  Court  o f  Appea l ,  i n  i ts deci si on  i n  Cobb ,  consi de red  whe the r the  p l a i n t i f f 's non-pecun i a ry dam ages shou l d  be  reduced  by a  deduct i b l e  o f  $30 ,000 ,
wh i ch  app l i ed  to  cl a i m s a ri si ng  f rom  m oto r veh i cl e  acci den ts p ri o r to  August  1 ,  2015 ,  o r whe the r an  i ncreased  deduct i b l e  o f  $36 ,540  (the  deduct i b l e  i n
e ffect  a t  the  t i m e  the  j u ry reached  i ts ve rd i ct  i n  Cobb ) shou l d  be  app l i ed .

T he  Court  o f  Appea l  found  tha t  the  l eg i sl a tu re  i n tended  fo r the  deduct i b l e  p rovi si on  to  app l y to  a l l  act i ons wh i ch  had  no t  ye t  been  t ri ed .  Fu rthe r,  the
Court  fo l l owed  the  ra t i ona l e  tha t  " si nce  the  j u ry awards dam ages i n  today's do l l a rs,  the  quan tum  o f  the  deduct i b l e  shou l d  si m i l a rl y be  ca l cu l a ted  i n
today's do l l a rs."

As wi th  the  i n te rest  ra te ,  the  changes m ade  to  the  deduct i b l es wi l l  app l y to  a l l  act i ons a ri si ng  ou t  o f  m o to r veh i cl e  acci den ts.  Wh i l e  no t  exp l i ci t l y
consi de red ,  th i s deci si on  a l so  m eans tha t  the  i ncreased  van i sh i ng  deduct i b l e  wi l l  m ost  l i ke l y app l y to  a l l  act i ons.

3 .  T he  Sta tu to ry Deduct i b l e  i s to  be  taken  i n to  accoun t  i n  Assessi ng  Offe rs to  Se t t l e

T he  Court  o f  Appea l  i n  Cobb  a l so  consi de red  the  assessm ent o f  costs i n  l i gh t  o f  the  August  1 ,  2015  am endm ents to  sect i on  267 .5 (9 ) o f  the  Insu rance
Act  wh i ch  p rovi des tha t  a  pa rty's en t i t l em en t to  costs wou l d  be  de te rm i ned  a f te r the  e ffect  o f  the  app l i cab l e  sta tu to ry deduct i b l e  was consi de red .  T he
pri o r ve rsi on  was tha t  a  pa rty's en t i t l em en t to  costs wou l d  be  consi de red  wi thou t  regard  to  the  e ffect  o f  the  deduct i b l e .

In  Cobb  ,  the  j u ry's award  fo r dam ages,  a f te r deduct i ons fo r co l l a te ra l  bene f i ts and  the  deduct i b l e ,  was $34 ,000 .  T he  t ri a l  j udge ,  however,  re l i ed  on  the
pre -am endm ent word i ng  to  f i nd  tha t  fo r the  pu rposes o f  assessi ng  costs,  the  j u ry's award  shou l d  be  consi de red  to  be  $69 ,185 .  As a  resu l t ,  the
de fendan t 's o ffe r o f  $40 ,000  i ncl usi ve  o f  a l l  dam ages was found  to  be  l ess than  wha t  the  p l a i n t i f f  recovered .

ttp://www.ontariocourts.ca/decisions/2017/2017ONCA0716.ht
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T he  Court  o f  Appea l  found  tha t  sect i on  267 .5 (9 ) shou l d  be  app l i ed  re trospect i ve l y to  a l l  act i ons and  tha t ,  as a  resu l t ,  the  de fendan t 's o ffe r exceeded
the  am oun t recovered  by the  p l a i n t i f f .  T he  Court  wen t  on  to  f i nd  tha t  the  de fendan t 's o ffe r to  se t t l e  was a  va l i d  Ru l e  49  Offe r and  ove rtu rned  the  t ri a l
j udge 's award  o f  i n  excess o f  $400 ,000  i n  costs and  d i sbu rsem ents to  the  p l a i n t i f f .  I t  o rde red  tha t  each  pa rty bear i ts own  costs o f  the  t ri a l .

Conclusion

T he  Court  o f  Appea l 's deci si ons i n  these  cases se t t l e  the  deba te  wh i ch  e rup ted  a f te r the  2015  am endm ents to  the  Insu rance  Act.  T he  deci si ons p rovi de
certa i n ty fo r a l l  l i t i gan ts on  how to  assess the  i n te rest  and  deduct i b l e  aspect  o f  cl a i m s.  T here  m ay be ,  however,  an  i ncrease  i n  requests to  the  t ri a l
j udge  to  use  h i s o r he r d i scre t i on  to  i ncrease  the  i n te rest  ra te  under sect i on  130  o f  the  Courts o f  Just i ce  Act and  t i m e  wi l l  te l l  how any such  requests
wi l l  be  dea l t  wi th .

Re l a ted  Con ten t :  "Court  o f  Appea l  Cl a ri f i es Deduct i on  and  Assi gnm ent o f  S ta tu to ry Acci den t  Bene f i ts i n  M o to r Veh i cl e  Acci den t  L i t i ga t i on"

By:  T hom as Ozere,  Roberto  Gh i gnone,  M i che l l e  Doody
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