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ARTICLE

Employers: Ready, set, remote work!
T he  f i rst  ha l f  o f  2020  has b rough t  i ts sha re  o f  cha l l enges and  un fo reseen  even ts to  Canad i an  em p l oye rs.  Wh i l e  som e busi nesses a re  beg i nn i ng  to
em erge  f rom  the  cri si s,  i t  wou l d  be  un rea l i st i c to  be l i eve  eve ryth i ng  wi l l  re tu rn  to  no rm a l .  T housands o f  em p l oyees a round  the  worl d  wi l l  no t  be
re tu rn i ng  to  the i r regu l a r workp l aces fo r m on ths,  wh i l e  o the rs m ay be  ca l l ed  to  work f rom  hom e on  a  pe rm anen t basi s.

Be fo re  the  pandem i c,  worki ng  f rom  hom e was a  p ri vi l ege  fo r em p l oyees,  g i vi ng  em p l oye rs a  com pet i t i ve  edge  i n  recru i t i ng  and  re ta i n i ng  sta ff .  Today,
however,  rem ote  work i s becom i ng  the  ru l e  ra the r than  the  excep t i on .  T rad i t i ona l  work l oca t i ons and  schedu l es a re  be i ng  upended  and  em p l oye rs m ust
be  p repared  to  m odern i ze  the i r m anagem ent p ract i ces and  a l l ow fo r m ore  f l exi b i l i ty.

T he  fo l l owi ng  i s an  ove rvi ew o f  som e key i ssues em p l oye rs a re  faci ng  i n  th i s new rea l i ty.

Q. How to establish the ground rules for remote work?
A. By developing a remote work policy.

T he  i m p l em enta t i on  o f  a  rem ote  work po l i cy i s an  essen t i a l  f i rst  step  i n  o rde r to  cl ea rl y i den t i fy the  em p l oye rs’ l eg i t i m a te  expecta t i ons towards the i r
em p l oyees worki ng  f rom  hom e. I t  wi l l  p rovi de  em p l oye rs wi th  the  too l s to  supervi se  and  gu i de  the i r em p l oyees when  i t  i s no t  physi ca l l y possi b l e  to  do
so ,  by se t t i ng  ou t  and  cl a ri fyi ng  the  requ i red  standards.  Such  a  po l i cy wi l l  enab l e  them  to  i m pose  d i sci p l i na ry o r adm i n i st ra t i ve  m easures to  em p l oyees
who  fa i l  to  com p l y wi th  the  estab l i shed  ru l es o f  rem ote  work.

Here  a re  som e o f  the  quest i ons tha t  such  a  po l i cy m ust  address:

Wh i ch  em p l oyees a re  e l i g i b l e  fo r a  rem ote  work a rrangem ent?

What a re  the  em p l oye r’s expecta t i ons wi th  respect  to  pe rfo rm ance  and  ava i l ab i l i ty?

What a re  the  te rm s and  cond i t i ons o f  rem ote  work (e .g .  days pe r week/m on th )?

What hea l th  and  sa fe ty gu i de l i nes m ust  be  observed  a t  hom e?

What i s the  expected  du ra t i on  o f  rem ote  work (tem pora ry o r pe rm anen t)?

Does the  em p l oye r have  the  ab i l i ty to  te rm i na te  rem ote  work a rrangem ents a t  i ts d i scre t i on?

What a re  the  em p l oye r’s expecta t i ons regard i ng  the  use  o f  i ts work equ i pm en t/supp l i es?

Of course ,  the  po l i cy wi l l  have  to  be  ta i l o red  to  the  em p l oye r’s busi ness.  T here  i s no  “one  si ze  f i ts a l l ” fo rm u l a .  In  add i t i on ,  such  a  po l i cy wi l l  requ i re
upda tes ove r t i m e  as the  si tua t i on  evo l ves.

Q. What can employers expect regarding the performance of their employees work ing remotely?
A. The same as usual.

Em pl oyees worki ng  f rom  hom e a re  constan t l y wi th i n  a  few steps o f  the i r worksta t i ons.  Wh i l e  th i s m ay p rom ote  short -te rm  p roduct i vi ty,  em p l oye rs m ust
ensure  no t  to  ho l d  the i r em p l oyees to  un reasonab l e  pe rfo rm ance  expecta t i ons i n  th i s new work envi ronm ent.  Indeed ,  em p l oye rs shou l d  a i m  to :

Respect  the  no rm a l  worki ng  hours o f  the i r em p l oyees (i ncl ud i ng  b reaks);

Pay em p l oyees appropri a te l y fo r the i r work,  as they d i d  be fo re  the  t ransi t i on  to  rem ote  work (th i s i ncl udes ove rt i m e  pay,  where  app l i cab l e );  and

Dem onstra te  reasonab l e  to l e rance  fo r the  cha l l enges associ a ted  wi th  worki ng  a t  hom e (ch i l d ren ,  pe ts,  e tc. ).

A l so ,  em p l oye rs m ust  f i nd  new ways to  m easure  em p l oyee  p roduct i vi ty and  take  new m eans to  p reven t  t i m e  the f t  (especi a l l y fo r em p l oyees who  a re  pa i d
on  an  hourl y basi s).  A l though  pe rfo rm ance  revi ews m ust  take  i n to  accoun t  the  rea l i t i es o f  worki ng  f rom  hom e, em p l oye rs wi l l  be  j ust i f i ed  to  requ i re  the
sam e qua l i ty and  quan t i ty o f  work as be fo re .  T hey wi l l  a l so  have  to  be  m i nd fu l  o f  the i r em p l oyee ’s ri gh t  to  d i sconnect .  In  pa rt i cu l a r,  em p l oye rs m ust
ensure  the i r expecta t i ons o f  the  t i m e  to  be  devo ted  to  work rem a i ns reasonab l e ,  desp i te  the  fact  em p l oyees a re  seem i ng l y cl ose  to  the i r worksta t i on  a t
a l l  t i m es,  even  ou tsi de  o f  the i r no rm a l  worki ng  hours.

Q. How can employers effic ient ly  enforce their management rights with respect to problematic  employee conduct?
A. By ensuring that disc iplinary and administrat ive inc idents are well documented.

T he  decen tra l i za t i on  o f  the  workp l ace  does no t  m ean  tha t  em p l oye rs l ose  the i r m anagem ent ri gh ts o r the i r ab i l i ty to  i m pose  sanct i ons and /o r m easures
un to  de l i nquen t  em p l oyees.  However,  th i s fundam enta l  ri gh t  m ay becom e m ore  d i ff i cu l t  to  exe rci se .  Em p l oye rs m ust  m ake  use  o f  new m ethods to
d i scover and  p rove  m i sconduct  o f  em p l oyees worki ng  rem ote l y.  T hey shou l d  keep  a  de ta i l ed  d i g i ta l  reco rd  o f  any even ts o f  a  d i sci p l i na ry o r
adm i n i st ra t i ve  na tu re  and  ensure  tha t  th i s i n fo rm at i on  rem a i n  con f i den t i a l  and  up -to -da te .  Indeed ,  i t  wou l d  be  un fo rtuna te  i f  som e cruci a l  no tes o r
com m un i ca t i ons were  to  ge t  l ost  i n  the  hom es o f  m anagem ent-l eve l  em p l oyees who ,  i n  m any cases,  wi l l  a l so  be  worki ng  f rom  hom e.

Q. How can a spirit  of collegiality  be maintained despite the isolat ion of remote work?
A. By dedicat ing resources towards engagement.

Anothe r m a j o r concern  re l a ted  to  rem ote  work i s tha t  m any em p l oyees a re  a ffected  by fee l i ngs o f  i so l a t i on ,  wh i ch  can  l ead  to  m en ta l  hea l th  i ssues.  I t  i s
t rue  tha t  em p l oyees ca l l ed  to  work rem ote l y du ri ng  the  COVID-19  pandem i c d i d  so  under ve ry speci f i c cond i t i ons,  tha t  i s,  when  i so l a t i on  was
recom m ended  o r m anda to ry,  fo l l owi ng  Pub l i c Hea l th  agency gu i de l i nes.  T h i s wi l l  no  l onger be  the  case  i n  a  post-pandem i c worl d .  None the l ess,  the
cha l l enge  rem a i ns the  sam e: em p l oye rs shou l d  m a i n ta i n  em p l oyee  engagem ent by rem a i n i ng  i n  regu l a r con tact  wi th  the i r team . To  th i s end ,  em p l oye rs
(and  the i r rep resen ta t i ves) cou l d ,  am ong  o the r th i ngs:

Estab l i sh  tang i b l e  team  goa l s;

Rem i nd  em p l oyees o f  the  i m portance  o f  the i r i nd i vi dua l  ro l es i n  re l a t i on  to  the  com pany’s m i ssi on ;

Ensure  tha t  m anagers p rovi de  regu l a r feedback to  the i r em p l oyees;  and



Pl an  regu l a r team  m eet i ngs i n  advance ,  to  be  he l d  bo th  vi rtua l l y and  i n -pe rson  where  possi b l e ,  to  a l l ow fo r fo rm a l  and  i n fo rm a l  d i scussi ons.

T hese  e ffo rts wi l l  he l p  m a i n ta i n  team  sp i ri t ,  a  sense  o f  com m un i ty and ,  u l t i m a te l y,  enhanced  l ong-te rm  em p l oyee  com m i tm en t.

Q. What is  the extent of employers ’ health and safety obligat ions in the context of remote work?
A. The same as usual.  Employers cont inue to have the obligat ion to take the necessary measures to protect the health and
ensure the safety, security  and physical well-being of their employees, even those work ing from home.

Em pl oyers whose  em p l oyees a re  worki ng  f rom  hom e rem a i n  covered  by app l i cab l e  occupa t i ona l  hea l th  and  sa fe ty and  com pensa t i on  l eg i sl a t i on .  In
o rde r to  ensure  com p l i ance  wi th  these  requ i rem en ts,  em p l oye rs m ust  ve ri fy tha t  the i r em p l oyees’ a t -hom e work envi ronm ent i s sa fe  and  tha t  the i r
worksta t i on  i s adequa te  and  f ree  o f  danger.

Fu rthe rm ore ,  em p l oye rs shou l d  consi de r m easures to  p rom ote  the  m en ta l  hea l th  o f  the i r em p l oyees,  as i so l a t i on  and  stress can  have  a  ha rm fu l  i m pact
on  the  m en ta l  we l l -be i ng  o f  em p l oyees.  In  add i t i on ,  Canad i an  courts have  repea ted l y recogn i zed  tha t  a  l ack o f  he l p  and  support  f rom  em p l oye rs as
we l l  as pa rt i cu l a rl y st ressfu l  worki ng  cond i t i ons can  l ead  to  psycho l og i ca l  i n j u ri es,  wh i ch  i n  tu rn  m ay const i tu te  a  work-re l a ted  acci den t  o r occupa t i ona l
i l l ness.

Q. Do employers have an obligat ion to accommodate work-life balance?
A. Yes.

Reconci l i ng  fam i l y l i fe  wi th  the  constra i n ts o f  rem ote  work can  be  a  si gn i f i can t  cha l l enge .  Indeed ,  a t tem pt i ng  rem ote  work-l i fe  ba l ance  can  cause
i ncreased  stress and  a ffect  em p l oyees’ m en ta l  we l l -be i ng .

M oreover,  em p l oye rs canno t  d i scri m i na te  aga i nst  the i r em p l oyees because  o f  the i r fam i l y si tua t i on .  In  fact ,  fam i l y sta tus i s a  p roh i b i ted  g round  o f
d i scri m i na t i on  under severa l  p rovi nci a l  hum an ri gh ts l eg i sl a t i ons,  and  m ost  o f  the  app l i cab l e  m i n i m um  l abour standards l eg i sl a t i on  p rovi de  fo r l eave  o r
p ro tect i ons re l a ted  to  fam i l y ob l i ga t i ons.  T hus,  an  em p l oyee  who  works f rom  hom e m ay be  en t i t l ed  to  accom m odat i on  m easures when  the i r fam i l y
ob l i ga t i ons com e i n to  con f l i ct  wi th  the i r j ob  responsi b i l i t i es,  up  to  the  po i n t  o f  undue  ha rdsh i p  to  the  em p l oye r and  i n  com p l i ance  wi th  l aw. Such
accom m odat i on  m easures m ay i ncl ude ,  bu t  a re  no t  l i m i ted  to :

Proport i ona l  worki ng  hours and  pay reduct i ons;

Fl exi b l e  work hours;  and

Reassi gnm ent o f  tasks.

Q. How can employers protect their confident ial information? 
A. By conduct ing a thorough review of tradit ional means of protect ion and implementing new ones.

Em pl oyers have  the  ri gh t  to  expect  tha t  the  con f i den t i a l  i n fo rm at i on  tha t  the i r em p l oyees access f rom  hom e rem a i ns p ro tected ,  j ust  as i n  the  t rad i t i ona l
physi ca l  workp l ace .  Indeed ,  em p l oyees worki ng  rem ote l y a re  st i l l  requ i red  to  act  wi th  cau t i on  when  usi ng  the i r em p l oye r’s con f i den t i a l  i n fo rm at i on .

In  o rde r to  p rom ote  the  p ro tect i on  o f  the i r con f i den t i a l  da ta ,  em p l oye rs shou l d ,  am ong  o the r th i ngs:

Deve l op  and  com m un i ca te  a  speci f i c po l i cy regard i ng  da ta  p ro tect i on  ta i l o red  to  rem ote  work,  o r m od i fy exi st i ng  po l i ci es;

T ra i n  em p l oyees on  a t-hom e con f i den t i a l i ty p ract i ces;  and

Assess the  ri sks associ a ted  wi th  the  use  o f  the i r em p l oyees’ pe rsona l  techno l og i ca l  equ i pm en t fo r bo th  pe rsona l  and  p ro fessi ona l  pu rposes (such  as
those  re l a ted  to  ph i sh i ng ,  i n f i l t ra t i on ,  d i g i ta l  f raud  o r the f t  o r l oss o f  devi ces).

Q. What is  the extent of employers ’ rights to monitor their employees who are work ing from home?
A. Reduced monitoring rights.

One ’s hom e i s consi de red  to  be  where  the  expecta t i on  o f  p ri vacy i s a t  i ts h i ghest ,  whereas i t  i s recogn i zed  to  decrease  i n  the  workp l ace .  Wha t happens
when  hom e and  workp l ace  co l l i de?  Vari ous p ri vacy i ssues m ay a ri se  f rom  th i s change  i n  envi ronm ent,  pa rt i cu l a rl y when  em p l oyees a re  requ i red  to  use
the i r own  techno l og i ca l  devi ces.  A l so ,  em p l oye rs wi l l  no t  be  f ree  to  vi si t  the i r em p l oyees unexpected l y and  wi thou t  au tho ri za t i on ,  such  as they wou l d  i n
the  t rad i t i ona l  workp l ace ,  fo r exam p l e  i f  they suspect  susp i ci ous behavi ou r on  the  pa rt  o f  the  em p l oyee  o r i f  they wi sh  to  i nspect  the  em p l oyee ’s work
envi ronm ent.

Q. Are employers legally  required to reimburse the costs associated with remote work?
A. Generally  speaking, they have no legal obligat ion to do so.

As a  resu l t  o f  the  sudden  re l oca t i on  o f  the  work envi ronm ent caused  by the  pandem i c,  som e em p l oyees have  had  to  spend  i m portan t  sum s o f  m oney to
be  ab l e  to  work com fo rtab l y,  wh i l e  o the rs have  se t t l ed  fo r l i t t l e  i n  the  hopes tha t  the  si tua t i on  wou l d  on l y be  tem pora ry.

Genera l l y speaki ng ,  i n  Canada ,  app l i cab l e  l aws do  no t  requ i re  em p l oye rs to  re i m burse  the  costs associ a ted  wi th  rem ote  work (i ncl ud i ng  o ff i ce
equ i pm ent,  i n te rne t ,  i nk,  sta t i one ry,  e tc. ).  However,  they canno t  l ega l l y requ i re  the i r em p l oyees to  pay fo r expenses wh i ch  cou l d  be  consi de red  as
re l a ted  to  the  opera t i ons o f  the  busi ness.  T hus,  i t  wou l d  be  i l l -advi sed  to  requ i re  em p l oyees to  pay fo r the i r fundam enta l  rem ote  worki ng  too l s.

In  any case ,  un t i l  Canad i an  courts take  a  f i rm  stand  on  the  m atte r and  cl a ri fy the  i ssue ,  em p l oye rs shou l d  consi de r deve l op i ng  a  po l i cy to  cl ea rl y se t
ou t  the  ru l es o f  cost  a l l oca t i on .  T h i s wi l l  enab l e  them  to  avo i d  excessi ve  cl a i m s o r,  converse l y,  to  have  em p l oyees worki ng  rem ote l y i n  d i scom fo rt
unnecessari l y.

In  concl usi on ,  ad j ustm en ts wi l l  be  necessary i n  o rde r fo r bo th  em p l oye rs and  em p l oyees to  be  p repared  to  face  the  new cha l l enges o f  rem ote  work.  T h i s
sa i d ,  th i s work a rrangem ent p rovi des an  a rray o f  bene f i ts fo r a l l ,  such  as:  be t te r work-fam i l y ba l ance ,  saved  resources and  reduced  absen tee i sm , to
nam e a  few. I t  i s evi den t  tha t  rem ote  work can  be  advan tageous i n  m any ways,  even  d i scoun t i ng  the  pandem i c.  T hus,  em p l oye rs who  wi l l  i nnova te  and
adap t  to  th i s work a rrangem ent wi l l  be  i n  a  g rea t  posi t i on  to  con t i nue  to  a t t ract  and  re ta i n  the  f i nest  ta l en ts m ovi ng  fo rward .
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