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ARTICLE

Province Releases Bill 139 Regulations for Transition From the OMB to the New Local
Planning Appeal Tribunal

BLG has been  cl ose l y fo l l owi ng  the  l eg i sl a t i ve  p rog ress o f  the  Bu i l d i ng  Be t te r Commun i t i es and  Conservi ng  Wate rsheds Act ,  2017  ("B i l l  139" ),  wh i ch  we
f i rst  addressed  i n  ou r Bu l l e t i n  o f  June  1 ,  2017 j ust  a f te r i t  was announced .  B i l l  139  p roposes to  rep l ace  the  On ta ri o  M un i ci pa l  Board  (“OM B”) wi th  the
Loca l  P l ann i ng  Appea l  T ri buna l  (“LPAT ”) and  wou l d  resu l t  i n  fundam enta l  changes to  the  p l ann i ng  appea l  system  i n  On ta ri o .

On  Decem ber 7 ,  2017 ,  the  M i n i st ry o f  M un i ci pa l  A ffa i rs (“M i n i st ry”) re l eased  a  f i rst  l ook a t  the  p roposed  con ten t  fo r regu l a t i ons wh i ch  wi l l  gove rn  the
transi t i on  to  the  new p l ann i ng  reg i m e .

T he  M i n i st ry has i nd i ca ted  i n  a  pub l i c sta tem en t tha t  they a re  worki ng  to  have  the  new system  fu l l y i m p l em ented  i n  the  sp ri ng  o f  2018 .  However,
ce rta i n  aspects o f  the  B i l l  139  regu l a t i ons wi l l  l i ke l y a ffect  the  appea l  p rocess as soon  as the  B i l l  rece i ves Roya l  Assen t ,  wh i ch  cou l d  be  i m m i nen t .  I t  i s
the re fo re  i m portan t  fo r m un i ci pa l i t i es,  pub l i c agenci es and  deve l opers a l i ke  to  understand  the  i m pact  o f  these  regu l a t i ons,  pa rt i cu l a rl y fo r pa rt i es who
m ay be  subm i t t i ng  a  p l ann i ng  app l i ca t i on  i n  the  near fu tu re  o r fo r m un i ci pa l i t i es consi de ri ng  passi ng  a  zon i ng  by-l aw am endm ent (“ZBA”) o r adop t i ng
an  o ff i ci a l  p l an  am endm ent (“OPA”).

Current Status of Bill 139 and Next Steps

T he  B i l l  i s i n  the  f i na l  deba tes i n  T h i rd  Read i ng .  A l though  the re  were  som e changes fo l l owi ng  consi de ra t i on  by Stand i ng  Com m i t tee ,  B i l l  139 rem a i ns
l a rge l y i n tact .  T he  ove ra l l  st ructu re  o f  B i l l  139  rem a i ns the  sam e as tha t  d i scussed  i n  ou r f i rst  Bu l l e t i n  on  the  sub j ect.

Som e o f  the  m ore  substan t i ve  changes m ade  du ri ng  the  Stand i ng  Com m i t tee  p rocess i ncl ude :

1.  In t roduci ng  new p rovi si ons wh i ch  requ i re  the  LPAT  to  approve  a  revi sed  by-l aw o r p l an  on  an  appea l  o f  a  ZBA o r an  OPA p resen ted  on  consen t  o f
a l l  pa rt i es on  e i the r the  f i rst  o r second  appea l ,  un l ess the  revi sed  by-l aw o r p l an  does no t  m ee t the  “new standard  o f  revi ew” (i .e .consi stency wi th
p rovi nci a l  po l i cy sta tem en ts,  con fo rm i ty to  o r no t  i n  con f l i ct  wi th  the  app l i cab l e  p rovi nci a l  p l ans and  con fo rm i ty to  re l evan t  o ff i ci a l  p l ans);

2.  In t roduci ng  a  new sect i on  to  cl a ri fy tha t  an  appea l  o f  a  ZBA sha l l  no t  be  d i sm i ssed  on  the  basi s tha t  the  by-l aw i s deem ed to  con fo rm  wi th  the
o ff i ci a l  p l an  under subsect i on  24 (4 ) o f  the  Pl ann i ng  Act;

3.  In t roduci ng  new p rovi si ons wh i ch  g i ve  the  M i n i ste r b roader au tho ri ty to  enact  t ransi t i ona l  regu l a t i ons to  govern  the  t ransi t i on  to  the  new LPAT
reg i m e (d i scussed  i n  m ore  de ta i l  i n  the  next  sect i on );  and

4.  In t roduci ng  a  new sect i on  to  cl a ri fy tha t  no th i ng  done  o r no t  done  i n  acco rdance  wi th  the  Pl ann i ng  Act  const i tu tes an  exp rop ri a t i on  o r i n j u ri ous
a ffect i on  fo r the  pu rposes o f  the  Expropri a t i ons Act  or o the rwi se  a t  l aw, and  o the r sect i ons l i m i t i ng  rem ed i es and  p roceed i ngs.

S i nce  the re  have  a l ready been  ove r si x hours o f  deba te  on  the  T h i rd  Read i ng  fo r B i l l  139 ,  we  an t i ci pa te  tha t  a  vo te  on  passi ng  the  B i l l  i s i m m i nen t ,
pe rhaps as ea rl y as th i s week.  I f  B i l l  139  passes,  we  an t i ci pa te  tha t  Roya l  Assen t  wi l l  take  p l ace  wi th i n  days o f  passage  o f  the  B i l l ,  and  l i ke l y be fo re  the
new year.

Proposed Transitional Regulation

T he  am endm ents to  the  Pl ann i ng  Act  and  re l a ted  l eg i sl a t i on  i n  B i l l  139  genera l l y com e i n to  fo rce  on  a  da te  (o r da tes) to  be  p rocl a i m ed  by the
L i eu tenan t  Governor (the  “p rocl am at i on  da te ”),  a l though  the re  a re  excep t i ons.  Based  on  the  l a test  p ress re l ease  f rom  the  M i n i st ry and  d i scussi ons wi th
the  i ndustry,  we  an t i ci pa te  tha t  the  p rocl am at i on  da te  wi l l  be  Apri l  1 ,  2018 .

No twi thstand i ng  the  an t i ci pa ted  p rocl am at i on  da te ,  the  p roposed  t ransi t i on  regu l a t i on  re l eased  by the  M i n i st ry on  Decem ber 7 ,  2017  (“T ransi t i ona l
Regu l a t i on ”) con tem p l a tes changes to  the  p l ann i ng  reg i m e  tha t  m ay com e i n to  e ffect  i m m ed i a te l y upon  Roya l  Assen t .  Assum i ng  no  substan t i ve  changes
to  the  T ransi t i ona l  Regu l a t i on ,  we  sum m ari ze  be l ow those  pa rts o f  the  B i l l  tha t  wou l d  app l y a f te r Roya l  Assen t  and  those  pa rts tha t  wou l d  app l y on l y
a f te r the  B i l l  com es i n to  fo rce  based  on  the  T ransi t i ona l  Regu l a t i on  be l ow:

1 .  Parts o f  B i l l  139  tha t  wou l d  app l y as soon  as Roya l  Assen t  i s rece i ved:

1.  T he  new standard  o f  revi ew wou l d  app l y to :

1.  appea l s o f  OPAs (genera l l y) and  ZBAs f i l ed  i f  com p l e te  app l i ca t i ons were  no t  subm i t ted  p ri o r to  Roya l  Assen t ;

2.  appea l s o f  m un i ci pa l l y-i n i t i a ted  zon i ng  by-l aws and  ZBAs passed  a f te r Roya l  Assen t ;

3.  appea l s o f  m un i ci pa l l y-i n i t i a ted  o ff i ci a l  p l ans and  OPAs adop ted  a f te r Roya l  Assen t ;

2.  T he  extended  t i m e l i nes fo r m un i ci pa l i t i es to  m ake  a  deci si on  on  an  app l i ca t i on  fo r an  OPA (extended  to  210  days) and  a  ZBA (extended  to  150
days,  o r 210  days i f  app l i ca t i on  requ i res an  OPA and  app l i ca t i ons a re  f i l ed  on  the  sam e day) wou l d  app l y to  com p l e te  app l i ca t i ons subm i t ted  a f te r
Roya l  Assen t ;  and

3.  T he  extended  t i m e l i nes fo r approva l  au tho ri t i es to  m ake  a  deci si on  on  adop ted  o ff i ci a l  p l ans/OPAs (extended  to  210  days) wou l d  app l y to  o ff i ci a l
p l ans/OPAs adop ted  a f te r Roya l  Assen t .

2 .  Pa rts o f  B i l l  139  tha t  wou l d  app l y on l y a f te r the  B i l l  com es i n to  fo rce:

1.  T he  rem ova l  o f  the  ri gh t  to  appea l  f rom  p rovi nci a l  app rova l s o f  new o ff i ci a l  p l ans and  f rom  OPAs adop ted  pu rsuan t  to  s.  26  o f  the  Pl ann i ng
Act  (e .g .  5  o r 10  year Off i ci a l  P l an  upda tes) fo r deci si ons where  no t i ce  o f  the  approva l  i s g i ven  a f te r the  B i l l  com es i n to  fo rce ;

2.  T he  rem ova l  o f  m anda to ry re fe rra l s o f  M i n i ste r’s zon i ng  o rde rs wou l d  app l y to  requests to  re fe r m ade  a f te r the  B i l l  com es i n to  fo rce ;

3.  T he  rem ova l  o f  appea l s (o the r than  by the  Provi nce ) o f  i n te ri m  con tro l  by-l aws when  f i rst  passed  (fo r a  pe ri od  o f  up  to  1  year) wou l d  app l y to
deci si ons m ade  a f te r the  B i l l  com es i n to  fo rce ;  and
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4.  T he  two-year m ora to ri um  o f  am endm ents to  approved  secondary p l ans (un l ess a l l owed  by counci l ) fo l l owi ng  the i r approva l  wou l d  app l y to
secondary p l ans tha t  com e i n to  e ffect  a f te r the  B i l l  com es i n to  fo rce .

T he  com p l e te  descri p t i on  o f  the  t ransi t i on  regu l a t i on  i s ava i l ab l e  on l i ne  on  the  Envi ronm enta l  Reg i st ry and  i s open  fo r pub l i c com m ent un t i l  January
21 ,  2018 .

Proposed LPAT Regulation

A second  p roposed  se t  o f  regu l a t i ons has been  re l eased  to  address the  LPAT, i ncl ud i ng  t i m e l i nes fo r appea l s and  p ract i ces and  p rocedures o f  the
T ri buna l .  As wi th  the  T ransi t i ona l  Regu l a t i on ,  the  p roposed  regu l a t i on  fo r the  LPAT  (“LPAT  Regu l a t i on ”) has a l so  been  posted  on  the  Regu l a to ry
Reg i st ry and  i s open  fo r com m ent un t i l  January 21 ,  2018 .

T he  LPAT  Regu l a t i on  con f i rm s tha t  the  new p ract i ces and  p rocedures se t  ou t  i n  the  Loca l  P l ann i ng  Appea l  Tri buna l  Act ,  2017("LPAT  Act" ) wou l d  app l y
to  ce rta i n  appea l s f i l ed  a f te r Roya l  Assen t  bu t  be fo re  the  LPAT  Act  com es i n to  fo rce ,  m i rro ri ng  the  T ransi t i ona l  Regu l a t i on .

T he  LPAT  Regu l a t i on  p roposes the  fo l l owi ng  t i m e l i nes fo r appea l s,  a l though  i t  i s uncl ea r as to  the  exact  pe ri od  o f  t i m e  wh i ch  i s cap tu red  i n  the
regu l a t i ons (e .g .are  the  t i m e  pe ri ods re f l ect i ve  o f  when  a  deci si on  i s to  be  rendered  by the  LPAT ?):

10  m on ths fo r appea l s o f  a  deci si on  o r non-deci si on  fo r Off i ci a l  P l an /OPAs (genera l l y — excep t  fo r s.  17 (40 ) appea l s) and  zon i ng  by-l aw/ZBAs;

6  m on ths fo r appea l s o f  a  new deci si on  m ade  by the  m un i ci pa l i ty o r approva l  au tho ri ty fo r Off i ci a l  P l an /OPAs and  zon i ng  by-l aw/ZBAs (i .e .  the
second  appea l  to  LPAT );

12  m on ths fo r appea l  o f  a  fa i l u re  to  m ake  a  deci si on  on  a  d ra f t  p l an  o f  subd i vi si on ,  and  s.  17 (40 ) Pl ann i ng  Act  appea l s;  and

6  m on ths fo r any o the r p roceed i ng  be fo re  the  T ri buna l  under the  Pl ann i ng  Act  (e .g .  m i nor va ri ances).

T he  LPAT  Regu l a t i on  a l so  p roposes the  fo l l owi ng  t i m e  l i m i ts on  o ra l  subm i ssi ons to  the  LPAT:

M axi m um  o f  75  m i nu tes pe r pa rty,  sub j ect  to  the  d i scre t i on  o f  the  LPAT  to  i ncrease  the  t i m e  l i m i ts “where  necessary to  secure  a  fa i r and  j ust
de te rm i na t i on  o f  the  appea l . ”

M axi m um  o f  25  m i nu tes fo r pa rt i ci pan ts i nvo l ved  i n  fa i l u re  to  m ake  deci si on  on  a  d ra f t  p l an  o f  subd i vi si on  and  s.  17 (40 )Pl ann i ng  Act  appea l s.

Fi na l l y,  the  LPAT  Regu l a t i on  con f i rm s tha t  exam i na t i ons o f  a  pa rty o r any o the r pe rson  a re  p roh i b i ted ,  excep t  by the  T ri buna l ,  fo r appea l s o f  o ff i ci a l
p l ans/OPAs, zon i ng  by-l aws/ZBAs and  fa i l u re  to  m ake  a  deci si on  on  a  d ra f t  p l an  o f  subd i vi si on .

Proposed Regulation to Amend Existing Planning Act Regulations Related to Bill 139

A th i rd  p roposa l  addressi ng  am endm ents to  m a tte rs i ncl uded  i n  exi st i ng  regu l a t i ons under the  Pl ann i ng  Act  re l a t i ng  to  B i l l  139  has a l so  been  re l eased
by the  M i n i st ry.

T he  sta ted  pu rpose  o f  these  upda tes to  exi st i ng  regu l a t i ons i s to  faci l i ta te  i m p l em enta t i on  o f  the  p roposed  changes i den t i f i ed  i n  B i l l  139 .  Wh i l e
speci f i cs o f  the  p roposed  changes a re  no t  p rovi ded  i n  the  p roposa l ,  i t  appears tha t  the  am endm ents wi l l  i ncl ude  changes to  wha t  i n fo rm at i on  m ust  be
i n  no t i ces o f  deci si on  (e .g .som e deci si ons wou l d  be  f i na l  and  no t  sub j ect  to  appea l ),  wha t  i n fo rm at i on  m ust  be  i ncl uded  i n  a  com p l e te  app l i ca t i on  and
wha t m ust  be  fo rwarded  to  the  LPAT  on  appea l  (e .g .a  sta tem en t f rom  the  m un i ci pa l i ty as to  whe the r the  deci si on  con fo rm s wi th  the  re l evan t  o ff i ci a l
p l an (s)).

T he  com p l e te  p roposa l  fo r these  regu l a t i ons i s a l so  ava i l ab l e  on l i ne  on  the  Envi ronm enta l  Reg i st ry and  i s open  fo r pub l i c com m ent un t i l  January 21 ,
2018 .

Impact of New Bill 139 Regulations

Consi de ra t i on  o f  the  p roposed  B i l l  139  regu l a t i ons wi l l  be  i m portan t  fo r pa rt i es who  m ay be  consi de ri ng  f i l i ng  a  p l ann i ng  app l i ca t i on  o r an  appea l ,  o r
adop t i ng  o ff i ci a l  p l ans/OPAs o r passi ng  zon i ng  by-l aws/ZBAs.

Non-m un i ci pa l  pa rt i es who  wi sh  to  subm i t  deve l opm ent app l i ca t i ons tha t  i ncl ude  an  OPA o r ZBA and  wi sh  to  p roceed  under the  fo rm er OM B p rocess
shou l d  com p l e te  the i r app l i ca t i ons p ri o r to  Roya l  Assen t ,  wh i ch  m ay be  i m m i nen t .  Appea l s o f  such  app l i ca t i ons shou l d  be  f i l ed  we l l  be fo re  B i l l  139
com es i n to  fo rce .  Such  pa rt i es shou l d  a l so  be  aware  tha t  i f  they wa i t  un t i l  a f te r Roya l  Assen t  to  app l y,  the  m un i ci pa l  deci si on  on  the i r app l i ca t i on
wi l l  be  sub j ect  to  extended  t i m e l i nes as we l l  as the  p rocedura l  steps (i ncl ud i ng  m anda to ry case  m anagem ent con fe rences) se t  ou t  i n  the  LPAT  Act .

M un i ci pa l  pa rt i es can  consi de r under wh i ch  reg i m e  they wou l d  l i ke  any appea l s to  p roceed  be fo re  passi ng /adop t i ng  a  m un i ci pa l l y-i n i t i a ted
ZBA/OPA, and  choose  whe the r o r no t  to  de l ay adop t i on /passage  un t i l  a f te r Roya l  Assen t  i s rece i ved .  L i kewi se ,  m un i ci pa l i t i es shou l d  a l so  be  aware
tha t  i f  they wa i t  un t i l  a f te r Roya l  Assen t ,  the  t i m e l i ne  fo r any approva l  by the  app l i cab l e  approva l  au tho ri ty wi l l  be  sub j ect  to  extended  t i m e l i nes as
we l l  as the  p rocedura l  steps under the  LPAT  Act .

In  add i t i on ,  the  LPAT  Regu l a t i ons p rovi de  p ract i t i one rs,  the  pub l i c and  fu tu re  LPAT  m em bers wi th  som e i dea  o f  wha t  new t i m e l i nes,  p ract i ces and
procedures can  be  expected  fo r appea l s tha t  wi l l  be  de te rm i ned  under the  new T ri buna l .

Part i es shou l d  seek l ega l  advi ce  speci f i c to  the i r pa rt i cu l a r p l ann i ng  m atte r be fo re  m aki ng  any st ra teg i c deci si ons.  T h i s i s pa rt i cu l a rl y i m portan t  g i ven
the  B i l l  139  regu l a t i ons wh i ch  add  an  add i t i ona l  l aye r o f  com p l exi ty to  fu tu re  p l ann i ng  m atte rs.

BLG wi l l  con t i nue  to  m on i to r the  p rog ress o f  th i s l eg i sl a t i on  i n  o rde r to  advi se  i ts cl i en ts as to  these  h i sto ri c changes to  On ta ri o ’s p l ann i ng  reg i m e .
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By: Isaac Tang ,  Em m a B l anchard ,  P i tm an  Pa t te rson
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