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ARTICLE

Demers v. Yahoo Inc: Québec Court Confirms that Québec Consumer Law Applies to
Free Online Services

T h i s deci si on  has i m portan t  i m p l i ca t i ons fo r on l i ne  busi nesses opera t i ng  i n  Québec.

In  a  Sep tem ber 19 ,  2017  deci si on  i n  Demers v Yahoo !  Inc. ,  the  Québec Superi o r Court  re j ected  Yahoo !  Inc.  and  Yahoo !  Canada  Co . ’s (co l l ect i ve l y,
“Yahoo”) m o t i on  to  d i sm i ss a  m o t i on  fo r au tho ri za t i on  o f  a  cl ass act i on  resu l t i ng  f rom  two  h i gh l y pub l i ci zed  da ta  securi ty i nci den ts tha t  occu rred  i n  2013
and  2014 .

T h i s deci si on  has i m portan t  i m p l i ca t i ons fo r on l i ne  busi nesses opera t i ng  i n  Québec,  as the  Court  found  tha t  the  QuébecConsumer Pro tect i on  Act (“CPA”)
can  app l y to  f ree  se rvi ces l i ke  those  o ffe red  by Yahoo ,  con trad i ct i ng  a  2011  ru l i ng  by the  sam e court  i n  St-Arnaud  v Facebook i nc.  T h i s ru l i ng
estab l i shes the  fact  tha t  cho i ce  o f  l aw and  fo rum  cl auses,  a rb i t ra t i on  cl auses and  even  cl ass act i on  wa i ve rs wh i ch  a re  o f ten  i ncl uded  i n  Te rm s o f  Use
agreem ents wi l l  be  consi de red  as no t  en fo rceab l e  aga i nst  Québec consum ers.

Background

Yahoo  i s an  Am eri can  co rpo ra t i on  wi th  headquarte rs i n  Ca l i fo rn i a  tha t  p rovi des i n te rne t-based  se rvi ces to  use rs worl dwi de .  In  o rde r to  crea te  a  Yahoo
accoun t ,  a  use r m ust  p rovi de  pe rsona l  i n fo rm at i on  such  as nam e, em a i l  add resses,  te l ephone  num bers and  b i rth  da tes.  In  August  2013  and  l a te  2014 ,
Yahoo  accoun ts were  a ffected  by two  i m portan t  da ta  securi ty i nci den ts.

T he  p l a i n t i f f ,  Dem ers,  a  resi den t  o f  the  p rovi nce  o f  Québec,  asked  fo r an  au tho ri za t i on  to  b ri ng  a  cl ass act i on  on  beha l f  o f  a  cl ass o f  Yahoo  use rs
resi d i ng  i n  Québec whose  pe rsona l  and  f i nanci a l  i n fo rm at i on  was a l l eged l y l ost  by and /o r sto l en  f rom  Yahoo  as a  resu l t  o f  these  two  da ta  securi ty
i nci den ts,  as we l l  as a l l  o the r pe rsons who  pu rpo rted l y su ffe red  dam ages as a  resu l t  o f  these  i nci den ts.

Yahoo  b rough t  a  m o t i on  aski ng  the  Court  to  decl i ne  j u ri sd i ct i on  based  on  va ri ous cl a i m s,  i ncl ud i ng  one  tha t  the  courts o f  Québec do  no t  have
j u ri sd i ct i on  ove r Yahoo  because  o f  the  cho i ce  o f  l aw and  fo rum  cl ause  i n  favour o f  On ta ri o  i n  Yahoo !  Canada ’s Te rm s o f  Use  (“T OS”).

Decis ion

Yahoo  a rgued  tha t  Québec resi den ts were  requ i red  to  ag ree  to  Yahoo ’s T OS i n  o rde r to  crea te  a  Yahoo  accoun t ,  wh i ch  con ta i ned  a  cho i ce  o f  l aw and
fo rum  cl ause  p rovi d i ng  as fo l l ows:

“Cho i ce  o f  Law and  Forum . T he  T OS and  the  re l a t i onsh i p  be tween  you  and  Yahoo  sha l l  be  governed  by the  l aws o f  the  p rovi nce  o f  On ta ri o  and  Canada
wi thou t  regard  to  i ts con f l i ct  o f  l aw p rovi si ons.  You  and  Yahoo  ag ree  to  subm i t  to  the  pe rsona l  and  excl usi ve  j u ri sd i ct i on  o f  the  courts l oca ted  wi th i n  the
provi nce  o f  On ta ri o ,  Canada .”1

Yahoo  fu rthe r a rgued  tha t  the  cl ause  was va l i d  g i ven  a rt i cl e  3148  i n  f i ne o f  the  Ci vi l  Code  o f  Québec (“CCQ”) wh i ch  reads as fo l l ows:

3148 .  In  pe rsona l  act i ons o f  a  pa tri m on i a l  na tu re ,  Québec au tho ri t i es have  j u ri sd i ct i on  i n  the  fo l l owi ng  cases:  (…) However,  Québec au tho ri t i es have  no
j u ri sd i ct i on  where  the  pa rt i es have  chosen  by ag reem ent to  subm i t  the  p resen t  o r fu tu re  d i spu tes be tween  them se l ves re l a t i ng  to  a  speci f i c l ega l
re l a t i onsh i p  to  a  fo re i gn  au tho ri ty o r to  an  a rb i t ra to r,  un l ess the  de fendan t  subm i ts to  the  j u ri sd i ct i on  o f  the  Québec au tho ri t i es.

P l a i n t i f f  Dem ers a rgued ,  and  the  court  ag reed ,  tha t  the  T OS i s a  consum er con tract  and  the re fo re  a rt i cl e  3149  CCQ and  sect i on  22 .1  CPA rendered  the
cho i ce  o f  l aw and  fo rum  cl ause  unen fo rceab l e .  T hese  two  p rovi si ons read  as fo l l ows:

3149 .  Québec au tho ri t i es a l so  have  j u ri sd i ct i on  to  hear an  act i on  based  on  a  consum er con tract  o r a  con tract  o f  em p l oym ent i f  the  consum er o r worke r
has h i s dom i ci l e  o r resi dence  i n  Québec;  the  wa i ve r o f  such  j u ri sd i ct i on  by the  consum er o r worke r m ay no t  be  se t  up  aga i nst  h i m .

22 .1 .  An  e l ect i on  o f  dom i ci l e  wi th  a  vi ew to  the  execu t i on  o f  a  j u ri d i ca l  act  o r the  exe rci se  o f  the  ri gh ts a ri si ng  the re from  m ay no t  be  se t  up  aga i nst  the
consum er,  excep t  i f  i t  i s m ade  by no ta ri a l  act .

In  concl ud i ng  tha t  the  T OS i s a  consum er con tract ,  the  Québec Superi o r Court  re j ected  Yahoo ’s a rgum ent tha t  f ree  i n te rne t-based  se rvi ces canno t  be
the  ob j ect  o f  a  consum er con tract  because  the re  i s no  paym ent o r exchange  o f  va l uab l e  consi de ra t i on .  T he  Québec Superi o r Court  a l so  reve rsed  the
2011  ru l i ng  i n  St-Arnaud  v Facebook i nc. ,  wh i ch  was ra i sed  by Yahoo ,  where  the  sam e Court  had  taken  the  posi t i on  tha t  a rt i cl e  3149  CCQ was no t
app l i cab l e  because  Facebook use rs d i d  no t  pay fo r the  use  o f  the  se rvi ce  p rovi ded ,  wh i ch  the re fo re  p recl uded  the  possi b l e  exi stence  o f  a  consum er
re l a t i onsh i p .

In  th i s Yahoo  case ,  the  Court  deci ded  o the rwi se ,  m en t i on i ng  tha t  the re  i s a  g rowi ng  num ber o f  f ree  i n te rne t-based  app l i ca t i ons,  p roducts and  se rvi ces
tha t  genera te  revenues th rough  advert i si ng .  T hese  act i vi t i es a re  the re fo re  conducted  wi th  a  vi ew to  m aki ng  a  p ro f i t  and  Yahoo  rece i ves an  advan tage
i n  te rm s o f  ad  revenues f rom  user t ra ff i c on  i ts websi te .  T he  Court  the re fo re  concl uded  tha t  each  pa rty d raws an  advan tage  f rom  the  con tract .

I t  shou l d  be  no ted  tha t  the  Court  a l so  re l i ed  on  the  Suprem e Court  o f  Canada ’s recen t  ru l i ng  i n  Douez v Facebook,  a  case  stem m i ng  f rom  Bri t i sh
Co l um b i a  on  wh i ch  we  have  a l so  com m ented,  i n  wh i ch  the  SCC found  tha t  the  con tract  be tween  Facebook and  i ts use rs was a  consum er con tract  and
the  cho i ce  o f  fo rum  cl ause  was no t  en fo rceab l e  even  though  Facebook i s a  f ree  se rvi ce .

Business Takeaways

T he  Québec CPA i ncl udes m any p rovi si ons tha t  on l i ne  busi nesses o ffe ri ng  f ree  se rvi ces tend  to  i gno re  based  on  the i r assum pt i on  tha t  they a re  no t
subm i t ted  to  the  sta tu te .  Fo r i nstance ,  apart  f rom  cho i ce  o f  l aw and  fo rum  and  m anda to ry a rb i t ra t i on  cl auses,  the  CPA regu l a tes un i l a te ra l  am endm ents
to  a  con tract  and  excl usi ons o f  warran ty,  p roh i b i ts cl ass act i on  wa i ve rs and  regu l a tes va ri ous p roh i b i ted  busi ness p ract i ces,  i ncl ud i ng  any fo rm  o f
advert i si ng  to  ch i l d ren .  Con traven i ng  th i s sta tu te  can  p rovoke  si gn i f i can t  awards o f  com pensa to ry and  pun i t i ve  dam ages.
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In  l i gh t  o f  th i s p i vo ta l  deci si on  and  i ts b road  i m p l i ca t i ons fo r on l i ne  consum er t ransact i ons,  on l i ne  busi nesses shou l d  take  no te  tha t  the i r con tracts and
te rm s o f  use  m i gh t  no t  be  fu l l y en fo rceab l e  i n  Québec a t  the  expense  o f  consum er ri gh ts p rovi ded  under the  CPA, and  tha t  ce rta i n  busi ness m ode l s o r
p ract i ces m ay be  i l l ega l  i n  Québec.  T he  best  approach  wou l d  be  fo r busi nesses to  assess the  va l i d i ty o f  the i r con tracts and  the  l ega l i ty o f  the i r busi ness
m ode l s be fo re  l aunch i ng  a  new on l i ne  p roduct  o r se rvi ce  i n  Québec g i ven  the i r i ncreased  l ega l  exposure  and  associ a ted  ri sks and  the  fact  tha t  they
cou l d  be  sub j ect  to  consum er cl ass act i on  l awsu i ts i n  Québec.

 
1T he  deci si on  was rendered  i n  Eng l i sh  bu t  re fe renced  the  French  l anguage  ve rsi on  o f  the  T OS. T he  cu rren t  l anguage  o f  the  Eng l i sh  ve rsi on  i s
ava i l ab l e  he re (accessed  on  October 17 ,  2017),  bu t  i t  re f l ects the  French  l anguage  ve rsi on  ci ted  i n  the  deci si on .
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