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ARTICLE

GST/HST on Exports From Canada — Ships, Carriers, and Place of Delivery
Goods exported  o r o the rwi se  de l i ve red  to  a  reci p i en t  ou tsi de  o f  Canada  a re  typ i ca l l y no t  sub j ect  to  the  GST /HST  and  usua l l y ze ro -ra ted .  To  qua l i fy fo r
ze ro -ra ted  t rea tm en t,  a  GST /HST  reg i st ran t  m ust  e i the r sa t i sfy one  o f  the  ze ro -ra t i ng  p rovi si ons i n  Schedu l e  VI  o f  the  Exci se  Tax Act (ETA) o r estab l i sh
tha t  the  good  was de l i ve red  ou tsi de  o f  Canada .  T he  p l ace  o f  de l i ve ry i s de te rm i ned  wi th  re fe rence  to  the  app l i cab l e  sa l e  o f  goods l eg i sl a t i on .

Montecri sto  Jew e l l e rs Inc.  v.  The  Queen (2019  T CC 31) i s an  i m portan t  deci si on  f rom  the  Tax Court  wh i ch  cl ose l y exam i ned  the  requ i rem en ts fo r ze ro -
ra t i ng  under s.  12 (a ) o f  Schedu l e  VI  and  adds to  j u ri sp rudence  on  the  m ean i ng  o f  "de l i ve ry"  when  de te rm i n i ng  the  p l ace  o f  supp l y.  Fo r an  i m porte r o r
exporte r o f  goods,  Montecri sto  p rovi des use fu l  ana l ysi s o f  the  requ i rem en ts to  ze ro -ra te  exports under s.  12 (a ) and  the  cri te ri a  to  de te rm i ne  the  p l ace  o f
de l i ve ry.

Overview of GST/HST Assessment

M ontecri sto  d i spu ted  a  GST /HST  assessm ent fo r fa i l u re  to  cha rge ,  co l l ect  and  rem i t  GST /HST  i n  the  am oun t o f  $2 ,298 ,898 .13  on  i ts exported  sa l es o f
j ewe l l e ry.  M on tecri sto  a rgued  tha t  the  sub j ect  sa l es were  e i the r ze ro -ra ted  exports under pa ra .  12 (a ),  Schedu l e  VI  o r,  a l te rna t i ve l y,  tha t  the  j ewe l l e ry
was de l i ve red  to  the  custom er ou tsi de  o f  Canada  and  was no t  sub j ect  to  GST /HST.

TCC Decision

T he  T CC concl uded  tha t  the  sub j ect  sa l es were  no t  ze ro -ra ted  and  tha t  the  j ewe l l e ry was de l i ve red  i n  Canada .  Accord i ng l y,  M on tecri sto  shou l d  have
charged ,  co l l ected  and  rem i t ted  GST /HST  on  those  sa l es.  M on tecri sto  Jewe l l e rs adop ted  a  na rrow i n te rp re ta t i on  o f  the  m ean i ng  o f  " con tract  fo r
ca rri age"  and  "sh i pped"  fo r pu rposes o f  pa ra .  12 (a ) as we l l  as the  "p l ace  o f  de l i ve ry"  under the  BC Sa l e  o f  Goods Act (BCSGA).

Background

Duri ng  i ts Apri l  1 ,  2010  to  M arch  31 ,  2013  report i ng  pe ri od ,  M on tecri sto  was a  re ta i l e r o f  j ewe l l e ry and  l uxu ry wa tches i n  Vancouver,  B .C.  M ost  o f
M on tecri sto ’s l oya l  cl i en te l e  were  m em bers o f  the  Ch i nese  com m un i ty who  l i ved  i n  and  a round  Vancouver and  pu rchased  i tem s f rom  M on tecri sto  to  g i f t
to  fam i l y and  busi ness re l a t i ons i n  Ch i na .  Som e custom ers requested  a  GST /HST  exem pt i on  on  the i r pu rchase  because  i t  was dest i ned  fo r Ch i na  and ,
e ffect i ve l y,  exported .  M on tecri sto  accom m odated  those  cl i en ts by fo l l owi ng  a  p rocedure  to  ze ro -ra te  the  goods.

The Procedure

M ontecri sto  p roduced  a  hand-wri t ten  i nvo i ce  fo r the  pu rchase  i ncl usi ve  o f  the  custom er’s f l i gh t  i n fo rm at i on .  Physi ca l  possessi on  o f  the  j ewe l l e ry
rem a i ned  wi th  M on tecri sto  un t i l  the  custom er was depart i ng  fo r Ch i na  a t  wh i ch  po i n t  an  em p l oyee  wou l d  take  the  j ewe l l e ry,  i nvo i ce ,  and  a  pa rt i a l l y-
com p l e ted  Form  E15 ,  Cert i f i ca te  o f  Destruct i on /Exporta t i on  to  the  Vancouver In te rna t i ona l  A i rpo rt  (V IA) where  they m et the  custom er a t  the  Canada
Border Servi ces Agency (CBSA) o ff i ce .  T he  em p l oyee  wou l d  hand  the  j ewe l l e ry,  board i ng  pass,  and  Form  E15  to  the  CBSA o ff i ci a l  fo r i nspect i on .  I f
sa t i sf i ed  wi th  the  i nspect i on ,  the  CBSA Off i ce r com p l e ted  the  ba l ance  o f  Fo rm  E15  and  stam ped  i t  wi th  a  copy to  the  em p l oyee .  T he  custom er took
possessi on  o f  the  j ewe l l e ry and  boarded .

Zero-Rated Exports — paragraph 12(a) of Schedule VI

Paragraph  12 (a ),  Pa rt  V,  Sch ,  V I  p rovi des tha t  a  supp l y o f  tang i b l e  pe rsona l  p roperty (T PP) i s ze ro -ra ted  i f  the  supp l i e r sh i ps the  p roperty to  a
dest i na t i on  ou tsi de  Canada  tha t  i s speci f i ed  i n  the  con tract  fo r ca rri age  o f  the  p roperty.

Lyons,  J.  read  pa ra .  12 (a ) to  m ean  tha t  a  th i rd  pa rty ca rri e r was requ i red  fo r a  supp l y o f  T PP to  sa t i sfy pa rag raph  12 (a ):

[71 ]  … i n  m y vi ew the  m ost  p l ausi b l e  i n te rp re ta t i on  o f  pa rag raph  12 (a ),  app l yi ng  the  un i f i ed  approach ,  deno tes an  i n ten t i on  tha t  a  th i rd  pa rty ca rri e r
wou l d  need  to  be  engaged  where  the  supp l i e r " sh i ps"  the  p roperty to  a  dest i na t i on  ou tsi de  Canada .  …

T he  Appe l l an t  a rgued  tha t  pa ra  12 (a ) d i d  no t  p recl ude  the  custom er f rom  be i ng  a  pa rty to  a  con tract  to  sh i p  the  j ewe l l e ry ou tsi de  o f  Canada  and
re fe rred  to  Fo rm  E15 ,  the  sa l es i nvo i ce  and  a i rp l ane  t i cke t  as evi dence .  Lyons,  J.  d i d  no t  accep t  tha t  the  evi dence  p roved  pa ra  12 (a ) was sa t i sf i ed .  A t
pa rag raph  78  she  sta ted :

[78 ]  … As no  th i rd  pa rty ca rri e r was engaged  under a  con tract  fo r ca rri age ,  I  f i nd  tha t  the  appe l l an t  d i d  no t  sh i p  the  Jewe l l e ry wi th i n  the  m ean i ng  o f
pa rag raph  12 (a ).

T he  T CC adop ted  a  na rrow i n te rp re ta t i on  o f  pa ra  12 (a ) wh i ch  excl udes a  con tract  fo r ca rri age  o the r than  those  wi th  a  th i rd  pa rty.  Fo r busi nesses tha t
have  no t  used  a  th i rd  pa rty ca rri e r to  export  goods and  re l i ed  on  pa ra  12 (a ) to  ze ro -ra te ,  th i s shou l d  be  cause  to  revi si t  the i r con tract  fo r ca rri age  fo r
com p l i ance .



Delivery of Jewellery was made in Canada

Paragraph  142(2 )(a ) p rovi des tha t  a  supp l y o f  T PP sha l l  be  deem ed to  be  m ade  ou tsi de  Canada  i f  the  p roperty i s,  o r i s to  be ,  de l i ve red  o r m ade
ava i l ab l e  ou tsi de  Canada  to  the  reci p i en t  o f  the  supp l y.  M on tecri sto  a rgued  tha t  the  j ewe l l e ry was de l i ve red  ou tsi de  o f  Canada  e i the r on  board  the
a i rp l ane  o r a t  the  dest i na t i on  on  the  a i rl i ne  t i cke t .

To  de te rm i ne  the  p l ace  o f  de l i ve ry,  the  T CC re l i ed  on  the  BCSGA, wh i ch  de f i ned  "de l i ve ry"  as a  "vo l un ta ry t ransfe r o f  possessi on  f rom  one  pe rson  to
ano the r" .  In  f i nd i ng  tha t  the  p l ace  o f  de l i ve ry was i n  Canada ,  Lyons,  J.  exp l a i ned  tha t :

[a ] t  the  t i m e  the  Custom ers were  physi ca l l y handed  the  Jewe l l e ry a t  V IA,  they had  fu l l  possessi on ,  use  and  assum ed the  ri sks i nhe ren t  i n  the  Jewe l l e ry
the reby acqu i red  i t  regard l ess o f  the i r i n ten t .  …

… I  f i nd  tha t  the re  was a  fu l l  vo l un ta ry t ransfe r o f  possessi on ,  wi thou t  restri ct i on ,  when  supp l i es o f  Jewe l l e ry were  physi ca l l y handed  to  Custom ers who
accep ted  possessi on  o f  the  Jewe l l e ry.

Under the  BCSGA, pa rt i es m ay con tractua l l y,  whe the r exp ress o r i m p l i ed ,  speci fy the  p l ace  and  i n tended  t i m e  o f  de l i ve ry.  T he  Appe l l an t  a rgued  tha t
the  evi dence  dem onstra ted  the i r i n ten t ,  whe the r exp ress o r i m p l i ed l y,  was to  de l i ve r the  goods ou tsi de  o f  Canada .  Lyons,  J.  cou l d  no t  reconci l e  tha t
i n ten t  wi th  the  fact  tha t  custom ers had  unencum bered  possessi on  and  con tro l  o f  the  j ewe l l e ry wh i l e  i n  Canada  and  found  " the  sta ted  i n ten t  to  be
i m p l ausi b l e  i n  the  ci rcum stances" .

M on tecri sto  has appea l ed  the  deci si on  to  the  FCA.

By:  Bobby B.  So l h i

Servi ces:  Tax

https://www.blg.com/en/insights/2019/03/en/people/s/solhi-bobb
https://www.blg.com/en/insights/2019/03/en/services/practice-areas/ta



