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Coming down the PIPE: private investments in public equity
T he  g l oba l  COVID-19  pandem i c has had  a  si gn i f i can t  i m pact  on  f i nanci a l  m arke ts.  Wi th  busi nesses cl osed  on  a  tem pora ry o r pe rm anen t basi s stock
m arke ts have  becom e i ncreasi ng l y vo l a t i l e .  Consequen t l y,  fo r m any i ssuers who  a re  i n  need  o f  l i qu i d i ty,  t rad i t i ona l  sou rces o f  funds m ay no t  be
ava i l ab l e .  Fo r m any i ssuers,  the  t i m e ,  cost  and  uncerta i n ty o f  a  pub l i c o ffe ri ng  i s si m p l y no t  an  op t i on  ri gh t  now.

In  th i s envi ronm ent,  crea t i vi ty and  f l exi b i l i ty a re  key fo r m any i ssuers to  ob ta i n  m uch  needed  f i nanci ng .  One  po ten t i a l  sou rce  o f  f i nanci ng  m ay be  a
p ri va te  i nvestm en t i n  pub l i c equ i ty (P IPE) t ransact i on .  T h i s bu l l e t i n  p rovi des a  p ri m er on  PIPE t ransact i ons and  h i gh l i gh ts key consi de ra t i ons fo r i ssuers
as we l l  as som e key d i ffe rences i n  P IPE t ransact i ons i n  Canada  as com pared  to  those  ca rri ed  ou t  i n  the  Un i ted  Sta tes.

What is a PIPE transaction?

In  a  PIPE t ransact i on ,  i nvesto rs,  typ i ca l l y l a rge  accred i ted  i nvesto rs,  acqu i re  equ i ty o r equ i ty-l i nked  securi t i es,  such  as convert i b l e  deben tu res o r
p re fe rred  shares,  o f ten  a t  a  d i scoun t  to  the  m arke t  p ri ce ,  d i rect l y f rom  a  pub l i cl y t raded  com pany on  a  p ri va te  p l acem ent basi s.  T he  i nvesto r i s typ i ca l l y
ab l e  to  f ree l y rese l l  the  securi t i es e i the r a t  the  end  o f  the  sta tu to ry ho l d  pe ri od  (genera l l y fou r m on ths i n  Canada) o r th rough  a  p rospectus (o r
reg i st ra t i on  sta tem en t i n  the  Un i ted  Sta tes) i f  i t  nego t i a tes fo r reg i st ra t i on  ri gh ts.  As d i scussed  be l ow, reg i st ra t i on  ri gh ts (o r “qua l i f i ca t i on  ri gh ts” i n
Canada) a re  som et i m es p rovi ded  i n  Canad i an  dea l s,  bu t  a re  a  key and  custom ary fea tu re  o f  a  U.S.  P IPE t ransact i on .

Sources of private investment

PIPE t ransact i ons can  be  p l aced  th rough  an  agen t  o r an  underwri te r to  a  b road  g roup  o f  i nvesto rs o r p l aced  d i rect l y by an  i ssuer to  a  si ng l e  i nvesto r o r
a  sm a l l  g roup  o f  i nvesto rs.  P IPE t ransact i ons a re  som et i m es m ade  to  exi st i ng  shareho l de rs and  o the r t i m es m ade  to  new i nvesto rs.  La rge  exi st i ng
shareho l de rs o f ten  can  be  a  p ri m e  (and  fo r som e, the  on l y) sou rce  o f  fund i ng  du ri ng  an  econom i c sl ow down. By vi rtue  o f  the i r posi t i on ,  these
shareho l de rs a re  fam i l i a r wi th  the  i ssuer and  som et i m es a re  so  i nvested  i n  the  i ssuer tha t  i t  i s i n  the i r i n te rest  to  t ry to  he l p  the  com pany wea the r the
sto rm  over the  short  to  m ed i um  te rm .

On the  o the r hand ,  som e i ssuers a re  ab l e  to  a t t ract  new i nvesto rs,  such  as we l l -cap i ta l i zed  p ri va te  equ i ty f i rm s who  m ay be  l ooki ng  to  m ake  i nvestm en ts
when  va l ua t i ons a re  down. Even  p ri o r to  the  COVID-19  ou tb reak,  i ncreasi ng  num bers o f  yi e l d -seeki ng  i nvesto rs had  begun  pouri ng  i n to  the  p ri va te
equ i ty asse t  cl ass.  Arm ed  wi th  a  reco rd  U.S.  $1 .5  t ri l l i on  cash  p i l e  g l oba l l y,  i n  the  com i ng  m on ths p ri va te  equ i ty i nvesto rs can  be  expected  to  act i ve l y
seek st ra teg i c opportun i t i es to  engage  wi th  l i sted  com pan i es.  Fo r exam p l e ,  i n  Apri l  2020 ,  an  a ff i l i a te  o f  Roark Cap i ta l  Group  m ade  a  $200  m i l l i on
p re fe rred  share  i nvestm en t i n  T he  Cheesecake  Facto ry,  Inc.  wh i ch  had  undoub ted l y been  a ffected  by the  COVID cri si s.

Advantages and disadvantages of PIPE transactions

T here  a re  a  num ber o f  bene f i ts to  a  PIPE t ransact i on .  Com pared  to  a  pub l i c o ffe ri ng ,  a  PIPE t ransact i on  can  usua l l y be  com p l e ted  wi thou t  the  need  to
f i l e  a  p rospectus (o r reg i st ra t i on  sta tem en t i n  the  U.S.),  can  genera l l y be  com p l e ted  m ore  rap i d l y wi th  l i t t l e  to  no  regu l a to ry revi ew, fa r l ess pub l i c
d i scl osu re  i s requ i red  and  a t  l ower cost .  In  add i t i on ,  i ssuers can  crea te  new, o r cem ent exi st i ng ,  re l a t i onsh i ps tha t  can  enhance  i nvesto r con f i dence  i n
the  i ssuer.

Po ten t i a l  d i sadvan tages to  i ssuers i ncl ude  o ffe ri ngs a t  l a rge r d i scoun t  to  m arke t ,  d i l u t i ve  e ffects o f  the  o ffe ri ng  and ,  where  convert i b l e  securi t i es a re
i ssued ,  the re  can  be  a  d rag  o r ove rhang  on  the  stock.  

Commonly negotiated provisions

T he  te rm s o f  any PIPE t ransact i on  wi l l  va ry based  on  the  nego t i a t i ng  power and  key d ri ve rs fo r the  i ssuer and  i nvesto r.  Ta rge t  com pan i es m ay be  ab l e
to  nego t i a te  standst i l l  o r t ransfe r restri ct i ons,  i ncl ud i ng  ho l d  pe ri ods tha t  a re  l onger than  the  sta tu to ry restri ct i ons.  However,  the  m a j o ri ty o f  the  ri gh ts
a re  nego t i a ted  i n  favour o f  the  i nvesto r.  T he  fo l l owi ng  a re  som e o f  the  ri gh ts com m on l y requ i red  by PIPE i nvesto rs.  

Board seats

In  m ost  Canad i an  PIPE t ransact i ons,  i nvesto rs wi l l  nego t i a te  a  ri gh t  to  nom i na te  a t  l east  one  i nd i vi dua l  to  the  board  o f  d i recto rs.  T h i s nom i na t i on  ri gh t
wi l l  typ i ca l l y te rm i na te  when  the  shareho l d i ngs o f  the  i nvesto r fa l l  be l ow a  ce rta i n  th resho l d ,  wh i ch  va ri es depend i ng  on  the  i n i t i a l  si ze  o f  the  o ffe ri ng .
We o f ten  see  board  ri gh ts fa l l  away i f  the  i nvesto r owns l ess than  10  pe r cen t  o f  the  as-converted  shares.   Som e i nvesto rs a l so  nego t i a te  a  board
observe r ri gh t ,  however,  board  observe r ri gh ts can  ra i se  quest i ons o f  se l ect i ve  d i scl osu re  i n  Canada  and  a re  genera l l y resi sted .  Recen t l y,  m any U.S.
PIPE dea l s a re  be i ng  com p l e ted  wi thou t  the  i nvesto r nego t i a t i ng  fo r board  sea ts –  i nvesto rs seem  m ore  focussed  on  d i scoun ts ra the r than  board  sea ts.

Registrat ion rights

In  the  Un i ted  Sta tes,  reg i st ra t i on  ri gh ts a re  an  i m portan t  and  custom ary fea tu re  o f  a  PIPE t ransact i on .  U.S.  i nvesto rs wi l l  a l m ost  a l ways rece i ve  som e
com b i na t i on  o f  dem and , p i ggyback and /o r resa l e  reg i st ra t i on  ri gh ts to  enab l e  them  to  f ree l y se l l  the  securi t i es acqu i red .  In  Canada ,  reg i st ra t i on  ri gh ts
a re  no t  sough t  as f requen t l y.  Provi ded  tha t  an  i nvesto r owns l ess than  20  pe r cen t  o f  the  i ssuer’s sha res,  such  i nvesto r wi l l  genera l l y be  ab l e  to  f ree l y
rese l l  i ts sha res a f te r the  end  o f  a  fou r m on th  sta tu to ry ho l d  pe ri od  i n  Canada .  Investo rs tha t  own  20  pe r cen t  o r m ore  o f  the  i ssuer a re  deem ed to  be  a
“con tro l  pe rson” and  a re  sub j ect  to  fu rthe r resa l e  restri ct i ons.  No twi thstand i ng  tha t  m any Canad i an  i nvesto rs m ay no t  st ri ct l y requ i re  reg i st ra t i on  ri gh ts to
rese l l  the  i ssuer’s securi t i es,  som e nego t i a te  fo r such  ri gh ts ove r concerns tha t  due  to  a  l ack o f  l i qu i d i ty i n  the  stock,  i t  m ay be  d i ff i cu l t  to  se l l  l a rge
b l ocks o f  sha res wi thou t  a  p rospectus.

1



Pre-emptive/part ic ipat ion rights

In  o rde r to  avo i d  d i l u t i on  i n  fu tu re  o ffe ri ngs,  i nvesto rs i n  Canad i an  dea l s wi l l  o f ten  nego t i a te  fo r p re -em pt i ve  ri gh ts o r wha t  a re  m ore  appropri a te l y
ca l l ed  “pa rt i ci pa t i on  ri gh ts”.  T hese  ri gh ts enab l e  an  i nvesto r to  pa rt i ci pa te  i n  fu tu re  o ffe ri ngs i n  o rde r to  m a i n ta i n  i ts l eve l  o f  equ i ty ownersh i p .  In  the
U.S. ,  m ost  post-COVID dea l s a re  ge t t i ng  done  wi thou t  p re -em pt i ve  ri gh ts.  U.S.  i nvesto rs a re  a l so  m ore  l i ke l y to  nego t i a te  fo r re l a ted  ri gh ts such  as
pu t /ca l l  o r o the r an t i -d i l u t i on  ri gh ts.  T he  Toron to  Stock Exchange  p roh i b i ts b l anke t  an t i -d i l u t i on  ri gh ts tha t  enab l e  a  ho l de r o f  a  convert i b l e  stock to
part i ci pa te  a t  any fu tu re  o ffe ri ng  p ri ce ,  wh i ch  can  l i m i t  the  ri gh ts sub j ect  to  nego t i a t i on  on  Canad i an  PIPE dea l s.

Regulatory matters

Securit ies laws and take-over bid rules

Securi t i es l aw s

PIPE t ransact i ons a re  p ri va te  p l acem ents and  a re  sub j ect  to  app l i cab l e  Canad i an  o r U.S.  securi t i es l aws.  T he  i ssuance  o f  secu ri t i es i n  a  PIPE
transact i on  a re  genera l l y m ade  to  an  accred i ted  i nvesto r i n  t ransact i ons tha t  a re  exem pt f rom  the  p rospectus o r reg i st ra t i on  requ i rem en ts under
Canad i an  o r U.S.  secu ri t i es l aws.

As the  i n i t i a l  t ransact i on  i s done  by way o f  a  p ri va te  p l acem ent,  the re  wi l l  be  l i t t l e  (o r no ) i nvo l vem ent by the  Canad i an  securi t i es com m i ssi ons o r the
SEC and  no  p rospectus o r o the r d i scl osu re  docum ent wi l l  be  requ i red .

Depend i ng  on  the  si ze  and  m ate ri a l i ty o f  the  t ransact i on ,  a  p ress re l ease  and ,  i n  Canada ,  a  “m a te ri a l  change  report ”,  m ay be  requ i red  by the  i ssuer.

Take-over b i d  ru l es

In  Canada ,  a  PIPE t ransact i on  wi l l  genera l l y no t  t ri gge r take -over b i d  (re fe rred  to  as a  tender o ffe r i n  the  Un i ted  Sta tes) ru l es si nce  the  t ransact i on  i s
be tween  the  i nvesto r and  a  report i ng  i ssuer.  Any fu tu re  pu rchase  o f  sha res by the  i nvesto r f rom  any o the r sha reho l de r tha t  resu l ts i n  the  i nvesto r
becom i ng  a  20  pe r cen t  o r m ore  shareho l de r (o r any pu rchase  i f  i t  a l ready i s a  20  pe r cen t  sha reho l de r) wi l l  be  consi de red  a  take -over b i d  and  wi l l  be
sub j ect  to  the  fo rm a l  take -over b i d  requ i rem en ts un l ess an  exem pt i on  i s ava i l ab l e .

In  the  U.S. ,  the re  i s no  th resho l d  tha t  t ri gge rs a  tender o ffe r.   L i ke  i n  Canada ,  fu tu re  pu rchases o f  sha res m ay t ri gge r the  U.S.  tender o ffe r ru l es,
however,  the  t ri gge r i s no t  based  on  crossi ng  a  ce rta i n  th resho l d  i n  sha re  ownersh i p  bu t  ra the r genera l l y based  on  the  o f ten  ci ted  “e i gh t  facto r” test  f rom
the  1979  case  o f  Wel l man  v.  Di cki nson.

Exchange requirements

In  conduct i ng  a  PIPE t ransact i on  i n  Canada ,  i ssuers and  i nvesto rs wi l l  a l so  need  to  be  aware  o f  the  ru l es o f  any stock exchange  tha t  the  i ssuer’s sha res
are  t raded  on .  S tock exchange  approva l  wi l l  genera l l y be  requ i red  i n  Canada  o r the  U.S.  i n  re l a t i on  to  the  i ssuance  o f  l i sted  shares o r secu ri t i es
convert i b l e  i n to  l i sted  shares.

A key consi de ra t i on  wi l l  be  whe the r the  app l i cab l e  stock exchange  requ i res shareho l de r approva l  fo r the  t ransact i on .  In  Canada ,  the  T SX wi l l  m ost
l i ke l y be  i n te rested  i n  the  fo l l owi ng :

Any d i scoun t  to  m arke t  p ri ce  tha t  does no t  fa l l  wi th i n  pe rm i t ted  ranges (15 -25  pe r cen t  depend i ng  on  share  p ri ce );

Whe the r d i l u t i on  wi l l  exceed  25  pe r cen t ;

T he  crea t i on  o f  any new 20  pe r cen t  sha reho l de r;  and

T he  i nvo l vem ent o f  i nsi de rs.

In  the  Un i ted  Sta tes,  sha reho l de r approva l  m ay be  requ i red  i f  d i l u t i on  i s i n  excess o f  20  pe r cen t  and  the  shares a re  i ssued  a t  a  d i scoun t .

Shareholder report ing requirements

In  Canada ,  an  i nvesto r tha t  acqu i res 10  pe r cen t  o r m ore  o f  the  ou tstand i ng  shares o f  a  report i ng  i ssuer wi l l  becom e sub j ect  to  bo th  ea rl y warn i ng  and
i nsi de r report i ng  requ i rem en ts.  Earl y warn i ng  report i ng  requ i res the  i nvesto r to  i ssue  a  p ress re l ease  and  f i l e  a  re l a ted  report  tha t  se ts ou t  a  descri p t i on
o f  the  t ransact i on ,  i ts sha reho l d i ngs and  ce rta i n  o f  i ts i n ten t i ons wi th  respect  to  the  ta rge t .   T he  p ress re l ease  m ust  be  f i l ed  no  l a te r than  p ri o r to  the
open i ng  o f  t rad i ng  on  the  busi ness day a f te r the  securi t i es a re  acqu i red  and  the  re l a ted  report  i s due  wi th i n  two  busi ness days.  Subsequen t  p ress
re l eases and  reports wi l l  be  requ i red  i f  the  i nvesto r i ncreases o r decreases i ts sha reho l d i ngs by 2  pe r cen t  o r m ore  f rom  a  p ri o r report  o r i f  the re  i s a
change  i n  a  m a te ri a l  fact  i n  a  p ri o r report .
An  i nvesto r wi l l  a l so  need  to  m ake  i nsi de r f i l i ngs se t t i ng  ou t  de ta i l s regard i ng  the  num ber o f  sha res o f  the  ta rge t  he l d .  T hese  f i l i ngs m ust  be  m ade
wi th i n  10  days o f  the  i n i t i a l  pu rchase  and  subsequen t  reports a re  due  wi th i n  f i ve  days o f  any pu rchase  o r sa l e  o f  secu ri t i es.

In  the  Un i ted  Sta tes,  an  i nvesto r m ay be  requ i red  to  f i l e  a  Schedu l e  13D o r Schedu l e  13G i f  i ts sha reho l d i ngs i s i n  excess o f  5  pe r cen t .  T he  Schedu l e
13D o r 13G wi l l  con ta i n  i n fo rm at i on  regard i ng  the  i nvesto r,  i ts sha reho l d i ngs,  the  t ransact i on  and  i ts i n ten t i ons wi th  respect  to  the  ta rge t  com pany.

T he  i nvesto r m ay a l so  need  to  f i l e  i nsi de r reports on  Form s 4  o r 5  wi th  the  SEC i f  i t  acqu i res 10  pe r cen t  o r m ore  o f  the  ou tstand i ng  shares o f  the  ta rge t
and  m ay a l so  be  sub j ect  to  the  SEC’s short  swi ng  p ro f i t  ru l es app l i cab l e  to  i nsi de rs.

Conclusion

In  sum , PIPE t ransact i ons i n  Canada  a re  qu i te  si m i l a r to  those  ca rri ed  ou t  i n  the  U.S.  However,  the re  a re  som e no tab l e  d i ffe rences be tween  Canad i an
and  U.S.  P IPE t ransact i ons tha t  shou l d  be  bo rne  i n  m i nd  when  nego t i a t i ng  dea l s.

The  au tho r w i shes to  thank Ga l en  Fl aherty,  a rt i cl i ng  studen t ,  fo r h i s assi stance  w i th  th i s a rt i cl e .
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