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ARTICLE

Failing f irm is not enough: Competition Bureau outlines approach to acquisitions of
failing businesses

On Apri l  29 ,  2020 ,  the  Com pet i t i on  Bureau  (the  Bureau) re l eased  a  sta tem en t ou t l i n i ng  how i t  revi ews m ergers i nvo l vi ng  apparen t l y fa i l i ng  f i rm s i n
Canada .  Sect i on  93  o f  the  Compet i t i on  Act (the  Act) p rovi des tha t  a  facto r to  be  consi de red  i n  assessi ng  the  com pet i t i ve  e ffects o f  a  m erger i s whe the r
a l l  o r pa rt  o f  the  busi ness o f  a  pa rty “has fa i l ed  o r i s l i ke l y to  fa i l”,  po ten t i a l l y p rovi d i ng  a  pa th  to  cl ea rance  fo r acqu i si t i ons tha t  m i gh t  o the rwi se  be
cha l l enged .

As the  econom i c fa l l ou t  f rom  the  COVID-19  pandem i c con t i nues,  busi nesses faci ng  f i nanci a l  d i f f i cu l t i es m ay be  ta rge ted  fo r takeover,  whe the r d i rect l y
o r th rough  bankrup tcy p rocesses.  Under the  Act ,  the  Bureau  can  cha l l enge  any en t i ty’s acqu i si t i on  o f  o r si gn i f i can t  i n te rest  i n  ano the r en t i ty because  i t
wou l d  l i ke l y substan t i a l l y l essen  o r p reven t  com pet i t i on .  T h i s i ncl udes acqu i si t i ons tha t  occu r th rough  the  bankrup tcy p rocess.

Part i es consi de ri ng  acqu i si t i ons o f  d i st ressed  asse ts/busi nesses i n  Canada  m ust  consi de r the  Bureau ’s gu i dance ,  as we l l  as the  recen t  sta tem en t by the
federa l  governm ent tha t  i n  the  “un i que” and  “extrao rd i na ry ci rcum stances” o f  the  g l oba l  COVID-19  pandem i c and  “sudden  decl i nes i n  va l ua t i ons [ tha t ]
cou l d  l ead  to  opportun i st i c i nvestm en t behavi ou r”,  i t  wi l l  be  usi ng  the  Investmen t Canada  Act to  “sub j ect  ce rta i n  fo re i gn  i nvestm en ts i n to  Canada  to
enhanced  scru t i ny.”

What you need to know

Fa i l i ng  f i rm  i s no t  a  de fence  to  an  an t i com pet i t i ve  m erger.  In  Canada ,  asse rt i ng  tha t  a  pa rty to  a  m erger i s a  fa i l i ng  f i rm  i s no t  a  de fence  to  an
an t i com pet i t i ve  m erger.  Even  i f  a  m erger i nvo l ves a  fa i l i ng  f i rm , tha t  i s on l y one  facto r consi de red  by the  Bureau  i n  deci d i ng  whe the r to  cha l l enge
i t .

De ta i l ed  backup  i s requ i red .  Part i es seeki ng  to  avo i d  a  cha l l enge  o f  a  m erger tha t  cou l d  be  consi de red  an t i com pet i t i ve  shou l d  be  p repared  to
p rovi de  extensi ve  i n fo rm at i on  to  the  Bureau  bo th  to  show tha t  a  f i rm  i s t ru l y fa i l i ng ,  and  tha t  the re  a re  no t  a l te ra t i ve  reso l u t i ons to  the  p roposed
m erger tha t  wou l d  be  l ess ha rm fu l  to  com pet i t i on .  In fo rm at i on  m ust  be  p rovi ded  regard i ng :

T he  fa i l i ng  f i rm ’s i nso l vency o r i m m i nen t  bankrup tcy;

T he  l ack o f  com pet i t i ve l y-p re fe rab l e  pu rchasers fo r the  fa i l i ng  f i rm ;

T ha t  restructu ri ng  and  re trenchm ent o f  the  fa i l i ng  f i rm  wou l d  no t  be  com pet i t i ve l y p re fe rab l e ;  and

T ha t l i qu i da t i on  o f  the  fa i l i ng  f i rm  wou l d  no t  be  com pet i t i ve l y p re fe rab l e .

T he  Bureau ’s gu i dance  i s p rovi ded  i n  i ts sta tem en t abou t  i ts cl ea rance  o f  a  m erger com p l e ted  we l l  be fo re  the  e ffects o f  COVID-19  began :  Am eri can
Iron  & M eta l  Com pany Inc. ’s (A IM ) acqu i si t i on  o f  To ta l  M e ta l  Recovery (T M R).  Pri o r to  the  m erger,  wh i ch  cl osed  on  Decem ber 20 ,  2019 ,  A IM  and  T M R
were  the  two  l a rgest  scrap  m eta l  p rocessors i n  Québec,  wi th  ove rl app i ng  opera t i ons i n  the  pu rchase  and  sa l e  o f  unprocessed  and  p rocessed  scrap  m eta l .
T he  Bureau  i nvest i ga ted  the  m erger be fo re  i t  cl osed  (un l ess i t  has o the rwi se  cl ea red  a  t ransact i on ,  the  Bureau  can  cha l l enge  any m erger up  to  one
year fo l l owi ng  cl osi ng ),  bu t  i n  i ts sta tem en t announced  tha t  i t  wi l l  no t  cha l l enge  the  m erger.

Failing firm in practice – not a defence

I t  i s i m portan t  to  recogn i ze  tha t  cl a i m i ng  a  f i rm  has o r i s l i ke l y to  fa i l  i s no t  actua l l y a  de fence  to  an  o the rwi se  an t i com pet i t i ve  m erger under the  Act .  As
the  Bureau ’s sta tem en t m akes cl ea r,  i t  i s m ere l y a  facto r tha t  the  Bureau  consi de rs i n  i ts ana l ysi s o f  a  m erger,  and  one  tha t  the  Com pet i t i on  T ri buna l
wou l d  a l so  we i gh  i f  the  Bureau  chose  to  l aunch  a  cha l l enge .

T he  sta tem en t re i te ra tes the  gu i dance  a l ready p rovi ded  by the  Bureau  i n  i ts Merger En fo rcement Gu i de l i nes –  tha t  i ts fa i l i ng  f i rm  ana l ysi s focuses on
whe the r the  asse ts o f  the  apparen t l y fa i l i ng  f i rm  a re  l i ke l y to  exi t  the  re l evan t  m arke t  i f  the  p roposed  t ransact i on  i s no t  a l l owed  (i .e .  because  no
a l te rna t i ves tha t  wou l d  a l l ow the  busi ness to  con t i nue  to  opera te  exi st ).  T h i s resu l ts i n  two  p ri m ary facto rs tha t  the  Bureau  exam i nes:

1.  Whe the r the  f i rm  i s rea l l y “fa i l i ng ”;  and

2.  Whe the r the re  a re  t ru l y no  a l te rna t i ves to  the  p roposed  m erger tha t  wou l d  a l l ow the  fa i l i ng  f i rm  to  rem a i n  com pet i t i ve?

I f  the  Bureau  answers “Yes” to  bo th  quest i ons,  i t  wi l l  no t  consi de r the  l oss o f  the  fa i l i ng  f i rm ’s com pet i t i ve  i n f l uence  to  have  an t i com pet i t i ve  e ffects.  In
m ost  cases,  th i s wi l l  resu l t  i n  the  Bureau  no t  cha l l eng i ng  a  t ransact i on ,  si nce  i t  wi l l  genera l l y be  d i ff i cu l t  to  f i nd  tha t  a  dea l  i s l i ke l y to  substan t i a l l y
p reven t  o r l essen  com pet i t i on  –  the  standard  fo r a  dea l  to  be  b l ocked  –  i f  the  l oss o f  com pet i t i ve  i n f l uence  i s no t  a t  i ssue .

Is the firm really “failing”?

T he  Bureau  requ i res tha t  pa rt i es p rovi de  de ta i l ed  f i nanci a l  i n fo rm at i on  on  the  apparen t l y fa i l i ng  f i rm  to  substan t i a te  tha t  i t  i s o r i s l i ke l y to  becom e
i nso l ven t ;  has o r i s l i ke l y to  i n i t i a te  vo l un ta ry bankrup tcy p roceed i ngs;  o r has o r i s l i ke l y to  be  pe t i t i oned  i n to  bankrup tcy o r rece i ve rsh i p .  I t  suggests tha t
pa rt i es p rovi de  as m uch  i n fo rm at i on  as possi b l e  i n  th i s regard ,  such  as aud i ted  f i nanci a l  sta tem en ts,  l i qu i d i ty reports and  fo recasts,  busi ness p l ans,
co rrespondence  to  and  f rom  cred i to rs,  as we l l  as docum ents re l a ted  to  p l ans to  i n i t i a te  bankrup tcy p roceed i ngs o r seek cred i to r p ro tect i on .

In  the  con text  o f  the  AIM -T M R transact i on ,  the  Bureau  sta tes tha t  i t  re ta i ned  a  f i nanci a l  expert  who  revi ewed  T M R’s f i nanci a l  si tua t i on  and  the  m ate ri a l
subm i t ted  i n  support  o f  i ts cl a i m  to  be  fa i l i ng .  I t  a l so  consi de red  subm i ssi ons f rom  a  f i nanci a l  expert  re ta i ned  by AIM , u l t i m a te l y l ead i ng  i t  to  concl ude
tha t  T M R was t ru l y fa i l i ng .  A l though  the  sta tem en t does no t  i nd i ca te  tha t  f i nanci a l  expert  reports a re  requ i red  i n  support  o f  a  pa rty’s posi t i on  tha t  i t  i s
fa i l i ng ,  i t  i s l i ke l y tha t  a  ri go rous a rm s-l eng th  expert  report  con f i rm i ng  the  pa rty’s posi t i on  wou l d  genera l l y be  we l l -rece i ved  and  advi sab l e .
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Are there alternatives to the merger?

I f  the  Bureau  concl udes tha t  the  f i rm  i s t ru l y fa i l i ng ,  i t  then  ana l yzes whe the r a l te rna t i ves to  the  p roposed  m erger exi st  tha t  wou l d  a l l ow the  fa i l i ng  f i rm
to  con t i nue  to  com pete  e ffect i ve l y i n  the  re l evan t  m arke t .  T he  sta tem en t i nd i ca tes tha t  the  th ree  p ri m ary a l te rna t i ves i t  wi l l  consi de r a re :

1.  Whe the r the re  i s an  a l te rna t i ve  po ten t i a l  pu rchaser o f  the  fa i l i ng  f i rm  who  wou l d  be  com pet i t i ve l y p re fe rab l e  to  the  p roposed  buyer;

2.  Whe the r the  fa i l i ng  f i rm ’s restructu ri ng  o r re t renchm ent cou l d  resu l t  i n  i ts con t i nu i ng  to  com pete  and  faci l i ta t i ng  a  m ore  com pet i t i ve  m arke t  than
wou l d  exi st  i f  the  m erger was com p l e te ;  o r

3.  Whe the r the  l i qu i da t i on  o f  the  fa i l i ng  f i rm ’s asse ts wou l d  be  com pet i t i ve l y p re fe rab l e?

I f  the  Bureau  f i nds any o f  these  a l te rna t i ves to  be  com pet i t i ve l y p re fe rab l e ,  i t  wi l l  no t  d i scoun t  the  l oss o f  the  fa i l i ng  f i rm ’s com pet i t i ve  i n f l uence ,  and
the reby m ay cha l l enge  the  dea l .  T here fo re ,  pa rt i es m ust  be  p repared  to  p rovi de  i n fo rm at i on  tha t  shows tha t  none  o f  these  a l te rna t i ves wou l d  l i ke l y
resu l t  i n  a  m ore  com pet i t i ve  m arke t  than  i f  the  m erger was a l l owed .

Competit ively preferable purchaser

T he  Bureau  sta tes tha t  i ts f i rst  step  i n  th i s ana l ysi s i s to  assess whe the r a  tho rough  search  fo r o the r po ten t i a l  pu rchasers fo r the  fa i l i ng  f i rm  has been
carri ed  ou t .  I t  consi de rs i n fo rm at i on  such  as a  com p l e te  l i st  o f  po ten t i a l  pu rchasers tha t  were  approached ,  con tact  i n fo rm at i on  so  th i s can  be  ve ri f i ed ,
i n fo rm at i on  re l a ted  to  the  d i st ri bu t i on  o f  a  Con f i den t i a l  In fo rm at i on  M em orandum  o r si m i l a r docum ent descri b i ng  the  opera t i ons o f  the  ta rge t  com pany
to  o the r f i rm s,  as we l l  as responses to  requests fo r exp ressi ons o f  i n te rest .  I f  the  Bureau  f i nds tha t  a  tho rough  search  fo r a l te rna t i ves has no t  been
carri ed  ou t ,  i t  m ay requ i re  tha t  an  i ndependen t  th i rd  pa rty be  engaged  to  ca rry ou t  a  sea rch  fo r a l te rna t i ve  pu rchasers.

I f  the  Bureau  u l t i m a te l y f i nds tha t  a l te rna t i ve  pu rchasers d i d  exp ress i n te rest  i n  buyi ng  the  fa i l i ng  f i rm , the  Bureau  consi de rs add i t i ona l  i n fo rm at i on ,
such  as:

the  steps taken  by the  fa i l i ng  f i rm  and  the  i n te rested  pu rchaser i n  re l a t i on  to  nego t i a t i ons and  a t tem pts to  f i na l i ze  a  dea l ;

whe the r such  a  dea l  wou l d  have  been  com pet i t i ve l y p re fe rab l e ;  and

whe the r i t  cou l d  have  been  com p l e ted  i n  a  t i m e l y m anner g i ven  the  f i nanci a l  ci rcum stances o f  the  fa i l i ng  f i rm .

T h i s i ncl udes a l l  co rrespondence  and  d ra f t  ag reem ents be tween  the  re l evan t  pa rt i es,  due  d i l i gence  reports,  i n te rna l  co rrespondence  re l a ted  to  the
po ten t i a l  dea l ,  as we l l  as recom m enda t i ons and  deci si ons by sen i o r m anagem ent o r sha reho l de rs o f  bo th  pa rt i es.  I t  wi l l  a l so  seek i n fo rm at i on  f rom  the
i n te rested  pu rchaser i n  o rde r to  de te rm i ne ,  wi th  the  assi stance  o f  busi ness p l ans,  how e ffect i ve  o r com pet i t i ve  tha t  a l te rna t i ve  pu rchaser wou l d  be  i f
they were  successfu l  i n  pu rchasi ng  the  fa i l i ng  f i rm .

In  the  AIM -T M R transact i on ,  the  Bureau  requested  i n fo rm at i on  vo l un ta ri l y f rom  the  pa rt i es abou t  T M R’s search  fo r a l te rna t i ve  pu rchasers,  and  used  i ts
power under the  Act  to  com pe l  a t  l east  one  o the r po ten t i a l  pu rchaser tha t  had  exp ressed  i n te rest  i n  acqu i ri ng  T M R to  p roduce  reco rds re l evan t  to  i ts
approach .  T h i s i n fo rm at i on  a l l owed  the  Bureau  to  gauge  i ts se ri ousness and  whe the r such  an  acqu i si t i on  wou l d  have  been  com pet i t i ve l y p re fe rab l e .
Ul t i m a te l y,  the  Bureau  de te rm i ned  tha t  ne i the r th i s no r any o the r po ten t i a l  a l te rna t i ve  pu rchasers wou l d  have  been  com pet i t i ve l y p re fe rab l e  to  AIM .

Restructuring and retrenchment

T he  Bureau  a l so  consi de rs whe the r restructu ri ng  and  re trenchm ent i s l i ke l y to  be  a  vi ab l e  a l te rna t i ve  to  a  p roposed  dea l  tha t  cou l d  be  an t i com pet i t i ve ,
based  on  i n fo rm at i on  showi ng  a t tem pts to  restructu re  the  f i rm  by na rrowi ng  the  scope  o f  i ts opera t i ons,  em p l oyi ng  cost-cu t t i ng  m easures,  o r sea rch i ng
fo r st ra teg i c pa rtne rs to  so l i d i fy opera t i ons i nstead  o f  se l l i ng  the  who l e  busi ness.  Part i es shou l d  be  p repared  to  p rovi de  i n fo rm at i on  to  the  Bureau
showi ng  tha t  restructu ri ng  and  re trenchm ent o f  the  fa i l i ng  f i rm  wou l d  no t  l ead  to  a  m ore  com pet i t i ve  ou tcom e.

Liquidat ion

Fi na l l y,  the  Bureau  sta tes tha t  under l i m i ted  ci rcum stances i t  m ay f i nd  tha t  l i qu i da t i on  o f  the  fa i l i ng  f i rm ’s asse ts wou l d  be  a  com pet i t i ve l y p re fe rab l e
com pet i t i ve  a l te rna t i ve  to  a  m erger.  Fo r exam p l e ,  when  a  fa i l i ng  f i rm  has ce rta i n  va l uab l e  asse ts tha t  a re  o the rwi se  d i ff i cu l t  to  ob ta i n ,  the  Bureau  m ay
de te rm i ne  tha t  l i qu i da t i on  o f  those  asse ts and  pu rchase  by ano the r pa rty tha t  cou l d  en te r the  m arke t  wou l d  be  com pet i t i ve l y p re fe rab l e .  T here fo re ,
pa rt i es m ust  be  ready to  p rovi de  i n fo rm at i on  on  po ten t i a l  a l te rna te  uses fo r the  fa i l i ng  f i rm ’s asse ts,  as we l l  as the  ease  wi th  wh i ch  they cou l d  o the rwi se
be  ob ta i ned  by o the r f i rm s seeki ng  to  com pete ,  i n  o rde r to  show tha t  l i qu i da t i on  wou l d  no t  be  com pet i t i ve l y p re fe rab l e .

Conclusion

In  the  con text  o f  the  AIM -T M R dea l ,  the  Bureau  concl uded  tha t  T M R was fa i l i ng ,  and  tha t  i ts asse ts were  l i ke l y to  exi t  the  m arke t  i n  the  absence  o f  the
m erger,  wi th  no  vi ab l e  com pet i t i ve  a l te rna t i ves p resen t .  As such ,  i t  d i d  no t  consi de r the  l oss o f  T M R’s com pet i t i ve  i n f l uence  on  AIM  i n  the  Québec scrap
m eta l  p rocessi ng  m arke t  to  be  an  an t i com pet i t i ve  e ffect ,  and  the re fo re  d i d  no t  cha l l enge  the  m erger.

However,  the  Bureau ’s sta tem en t m akes cl ea r tha t  pa rt i es seeki ng  to  avo i d  cha l l enge  o f  acqu i si t i ons o f  fa i l i ng  f i rm s,  wi l l  be  requ i red  to  p rovi de
extensi ve  i n fo rm at i on  to  show tha t  the  f i rm  i s t ru l y fa i l i ng ,  and  tha t  the re  i s no  l ess an t i com pet i t i ve  a l te rna t i ve  to  the  p roposed  acqu i si t i on .

 Concern  i n  the  Un i ted  Sta tes abou t  l a rge  com pan i es cap i ta l i zi ng  on  the  st rugg l e  o f  sm a l l e r busi nesses du ri ng  the  ongo i ng  cri si s by acqu i ri ng  them
has l ed  U.S.  Sena to r E l i zabe th  Warren  and  U.S.  Represen ta t i ve  A l exandri a  Ocasi o -Cortez to  p ropose  an  ou tri gh t  ban  on  ce rta i n  m ergers and
acqu i si t i ons fo r as l ong  as the  f i nanci a l  d i st ress f rom  the  pandem i c con t i nues.
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