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Important Financial Services GST/HST Developments from 2019
T he  sa l es tax uncerta i n ty i nhe ren t  i n  the  f i nanci a l  se rvi ces secto r con t i nued  to  genera te  si gn i f i can t  j u ri sp rudence  i n  2019 .

Investment funds may eliminate unrecoverable GST/HST by engaging third parties to perform certain fund-
related tasks

SLFI Group  p rovi des gu i dance  on  how supp l i e rs o f  exem pt se rvi ces (such  as i nvestm en t funds) can  successfu l l y address o the rwi se  un recoverab l e
GST /HST  i ssues by d i st i l l i ng  ou t  con tracto rs’ exem pt act i vi t i es f rom  taxab l e  ones,  and  ou tsourci ng  exem pt act i vi t i es to  th i rd  pa rt i es.

In  SLFI Group,  the  Federa l  Court  o f  Appea l  he l d  tha t  ce rta i n  se rvi ces,  t rad i t i ona l l y pe rfo rm ed  by i nvestm en t fund  m anagers,  were  GST /HST-exem pt i f
they were  “unbund l ed ” and  ou tsourced  to  a  th i rd  pa rty.  Ori g i na l l y,  the  fund  m anager f i nanced  the  up fron t  paym ent o f  b roke rage  se l l i ng  com m i ssi ons.
T h i s funct i on  a t t racted  GST /HST, bu t  on l y because  i t  was p rovi ded  a l ongsi de  the  fund  m anager’s o the r taxab l e  se rvi ces (and  the re fo re  rece i ved  the
sam e tax t rea tm en t).  T he  Federa l  Court  o f  Appea l  ag reed  wi th  the  taxpayer tha t  th i s funct i on  becam e a  d i st i nct  supp l y when  p rovi ded  by a  th i rd  pa rty,
and  shou l d  be  characte ri zed  as an  exem pt supp l y.  T he  Federa l  Court  o f  Appea l  con f i rm ed  the  h i sto ri c act i vi t i es o f  the  fund  m anager were  i rre l evan t  to
th i s new a rrangem ent.

Fo r m ore  de ta i l s regard i ng  th i s deci si on ,  p l ease  see  ou r ea rl i e r bu l l e t i n.

Aeroplan Miles are taxable promotional services, not gift certificates

T he  CIBC Ae rop l an  M i l es case  f rom  the  Tax Court  was a  nove l  deci si on  on  the  de f i n i t i on  o f  “g i f t  ce rt i f i ca tes,” suggest i ng  the  te rm  app l i es to  a  m uch
narrower cl ass o f  ce rt i f i ca tes and  po i n ts p rog ram s than  j u ri sp rudence  m ay have  p revi ousl y suggested .

Gi f t  ce rt i f i ca tes a re  unde f i ned  under the  GST /HST  l eg i sl a t i on  bu t  rece i ve  speci a l  t rea tm en t.  T hey a re  t rea ted  as m oney,  no t  p roperty.  In  CIBC,  the  Tax
Court  he l d  tha t  Aerop l an  M i l es pu rchased  by CIBC were  no t  g i f t  ce rt i f i ca tes.  T he  Tax Court  he l d  tha t  a  g i f t  ce rt i f i ca te  shou l d  have  a  “sta ted  m one ta ry
va l ue ” i nstead  o f  a  po i n t  va l ue ,  and  shou l d  have  si m i l a r a t t ri bu tes to  tha t  o f  m oney.  No tab l y,  the  Court  d i sag reed  wi th  p revi ous j u ri sp rudence  (and  CRA
po l i cy) tha t  a  g i f t  ce rt i f i ca te  i ncl udes a  “devi ce  wh i ch  en t i t l es a  pe rson  to  redeem  i t  fo r a  speci f i ed  p roduct  o r se rvi ce .”

In  any even t ,  the  Tax Court  found  the  g i f t  ca rd  i ssue  m oo t –  the  essence  o f  the  pa rt i es’ con tract  was one  fo r p rom ot i ona l  and  m arke t i ng  se rvi ces,  no t  fo r
the  pu rchase  and  sa l e  o f  Aerop l an  M i l es.

Busi nesses dea l i ng  wi th  si m i l a r “po i n ts” p rog ram s shou l d  revi si t  such  p rog ram s i n  l i gh t  o f  CIBC,  and  shou l d  no te  tha t  th i s deci si on  has been  appea l ed  to
the  Federa l  Court  o f  Appea l .

Taxpayer was required to disclose information about its biggest customers to the CRA

Roofmart  dem onstra tes the  b read th  o f  CRA’s powers to  com pe l  i n fo rm at i on  d i scl osu re .

In  Roofmart ,  the  Federa l  Court  o rde red  the  com pany,  a  roo f i ng  and  si d i ng  supp l i e r,  to  com p l y wi th  the  CRA’s request  fo r i t  to  i den t i fy and  d i scl ose
custom ers whose  annua l  pu rchases exceeded  a  ce rta i n  th resho l d .  Roo fm art  was a l so  requ i red  to  d i scl ose  custom ers:

con tact  i n fo rm at i on ;

CRA busi ness num bers;

i tem i zed  t ransact i on  de ta i l s;  and

bank accoun t  i n fo rm at i on .

T he  CRA uses th i rd -pa rty requests,  such  as the  request  i n  Roofmart ,  to  i den t i fy ta rge ts fo r fu tu re  tax aud i ts.  Busi nesses shou l d  be  aware  o f  these  CRA
powers,  bu t  shou l d  a l so  be  aware  o f  the  l i m i ts to  these  powers and  o the r i m portan t  consi de ra t i ons wi th  respect  to  the  CRA’s i n tended  use  o f  d i scl osed
i n fo rm at i on .

No te  tha t  Roofmart  has been  appea l ed  to  the  Federa l  Court  o f  Appea l .

Zero-rating trumps section 150 deemed exempt supplies election

CIBC Worl d  Marke ts  i s an  i m portan t  GST /HST  deci si on  fo r f i nanci a l  i nst i tu t i ons wi th  i n te rna t i ona l  opera t i ons.

T he  GST /HST  l eg i sl a t i on  deem s a  non-resi den t  b ranch  o f  a  Canad i an  busi ness to  be  a  separa te  pe rson  f rom  the  Canad i an  busi ness.  T h i s pe rm i ts a
supp l y o f  se rvi ces f rom  the  Canad i an  busi ness to  the  non-resi den t  b ranch  to  occu r on  a  ze ro -ra ted  basi s,  so  tha t  the  Canad i an  busi ness wou l d  no t  be
requ i red  to  cha rge  GST /HST  bu t  cou l d  a l so  cl a i m  IT Cs re l a ted  to  i ts supp l i es to  the  non-resi den t  b ranch  (i .e .  no  GST /HST ).
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T he  m a i n  i ssue  i n  CIBC Worl d  Marke ts was whe the r the  ze ro -ra t i ng  p rovi si ons o f  the  Exci se  Tax Act t rum ped  an  e l ect i on  tha t  the  taxpayer had
previ ousl y m ade  under sect i on  150  to  deem  a l l  supp l i es m ade  be tween  re l a ted  com pan i es to  be  exem pt supp l i es.  T h i s e l ect i on  i ncl uded  the  non-
resi den t  b ranch .  T he  Court  was tasked  wi th  de te rm i n i ng  whe the r the  sect i on  150  e l ect i on  ove rrode  the  ze ro -ra t i ng  ru l es such  tha t  the  taxpayer cou l d  no t
cl a i m  i npu t  tax cred i ts i n  re l a t i on  to  se rvi ces pe rfo rm ed  fo r the  non-resi den t  b ranch .

At  the  Tax Court  l eve l ,  the  Court  de te rm i ned  tha t  the  sect i on  150  e l ect i on  ove rrode  the  ze ro -ra t i ng  ru l e .  T ha t  deci si on  was appea l ed  to  the  Federa l
Court  o f  Appea l ,  wh i ch  ove rru l ed  the  Tax Court ,  and  con f i rm ed  tha t  the  non-resi den t  b ranch ’s sta tus t rum ped  the  sect i on  150  e l ect i on ,  so  the  taxpayer’s
se rvi ces were  ze ro -ra ted .

T h i s deci si on  p ro tects the  schem e and  pu rpose  o f  the  GST /HST  l eg i sl a t i on ,  wh i ch  i s to  st ri p  GST /HST  f rom  Canad i an  busi ness’s se rvi ces to  non-
resi den ts,  m a i n ta i n i ng  Canad i an  com pet i t i veness i n  the  g l oba l  m arke tp l ace .
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 Canad i an  Imperi a l  Bank o f  Commerce  v.  R,  2019  T CC 79 ,  (Tax Court  o f  Canada).

 Canada  (Mi n i ste r o f  Na t i ona l  Revenue  - MN.) v.  Roo fmart  On ta ri o  Inc. ,  2019  FC 506  (Federa l  Court ).

 CIBC Worl d  Marke ts Inc.  v.  R,  2019  FCA 147  (Federa l  Court  o f  Appea l ).
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