
October 26, 2020

ARTICLE

Ontario’s Bill 213: Proposed changes to the Business Corporations Act
Upda te :  June  25 ,  2021

T he  am endm ents to  the  Busi ness Corpora t i ons Act (On ta ri o ) (OBCA) i n  B i l l  213 ,  the  Bette r fo r Peop l e ,  Smarte r fo r Busi ness Act ,  2020,  wi l l  be
p rocl a i m ed  i n to  fo rce  on  Ju l y 5 ,  2021.

We recom m end tha t  On ta ri o  co rpo ra t i ons revi ew the i r a rt i cl es,  by-l aws,  sha reho l de r ag reem ents and  o the r consta t i ng  docum ents to  consi de r whe the r
reconst i tu t i ng  the  board  o f  d i recto rs wou l d  be  desi rab l e  i n  the  absence  o f  the  Canad i an  d i recto r resi dency requ i rem en t and  how the  governance  p rocess
can  be  m ore  e ff i ci en t  fo r passi ng  wri t ten  o rd i na ry reso l u t i ons o f  the  shareho l de rs.

 

Upda te :  December 11 ,  2020

On Decem ber 8 ,  2020 ,  B i l l  213 ,  the  Bette r fo r Peop l e ,  Smarte r fo r Busi ness Act ,  2020,  rece i ved  Roya l  Assen t .  B i l l  213  m akes changes to  a  num ber o f
sta tu tes,  i ncl ud i ng  the  Busi ness Corpora t i ons Act (On ta ri o ) (OBCA).

A l though  B i l l  213  has rece i ved  Roya l  Assen t ,  the  am endm ents to  the  OBCA i n  B i l l  213  have  no t  ye t  been  p rocl a i m ed  i n to  fo rce  by the  L i eu tenan t
Governor.

BLG has covered  the  two  no tab l e  changes to  the  OBCA i n  B i l l  213  i n  the  a rt i cl e  be l ow.

I t  i s no t  cl ea r when  the  am endm ents to  the  OBCA i n  B i l l  213  wi l l  be  p rocl a i m ed  i n to  fo rce  by the  L i eu tenan t  Governor.  We wi l l  post  fu rthe r upda tes
when  the  am endm ents to  the  OBCA i n  B i l l  213  a re  p rocl a i m ed  i n to  fo rce .

 

On  Oct .  6 ,  2020 ,  the  On ta ri o  governm ent tab l ed  B i l l  213 ,  the  Bette r fo r Peop l e ,  Smarte r fo r Busi ness Act ,  2020,  wh i ch  p roposes two  no tab l e  changes to
the  Busi ness Corpora t i ons Act  (On ta ri o ) (OBCA):

rem ovi ng  the  m i n i m um  Canad i an  d i recto r resi dency requ i rem en t;  and

l oweri ng  the  approva l  th resho l d  fo r a  wri t ten  o rd i na ry reso l u t i on  o f  the  shareho l de rs to  the  ho l de rs o f  a t  l east  a  m a j o ri ty o f  the  shares en t i t l ed  to
vo te  on  tha t  reso l u t i on .

Removal of director residency requirement

T he  OBCA cu rren t l y requ i res a t  l east  25  pe r cen t  o f  the  d i recto rs o f  an  On ta ri o  co rpo ra t i on  be  resi den t  Canad i ans.  T he  am endm ents p roposed  i n  B i l l
213  wou l d  rem ove  the  d i recto r resi dency requ i rem en t and  the re  wou l d  be  no  m i n i m um  num ber o f  resi den t  Canad i an  d i recto rs requ i red  fo r On ta ri o
co rpo ra t i ons.

T he  p roposed  am endm ents a re  a  we l com e change  fo r non-resi den t  i nvesto rs who  wan t to  i nco rpo ra te  i n  On ta ri o  fo r busi ness reasons,  bu t  a re  unab l e  to
sa t i sfy the  d i recto r resi dency requ i rem en t wi thou t  e l ect i ng  an  i ndependen t  d i recto r (e .g . ,  l awyer,  accoun tan t ,  e tc. ) o r o the r i nd i vi dua l  who  they wou l d
o the rwi se  no t  e l ect  as a  d i recto r bu t  fo r the  d i recto r resi dency requ i rem en t.

To  avo i d  the  d i recto r resi dency requ i rem en ts under the  OBCA, non-resi den t  i nvesto rs have  f requen t l y been  i nco rpo ra t i ng  i n  o the r j u ri sd i ct i ons where
the re  i s no  d i recto r resi dency requ i rem en t (e .g . ,  Bri t i sh  Co l um b i a ,  Nova  Sco t i a  and  Québec),  even  i f  the re  i s no  o the r busi ness reason  to  be
i nco rpo ra ted  i n  tha t  j u ri sd i ct i on .  Wi th  the  rem ova l  o f  the  d i recto r resi dency requ i rem en ts under the  OBCA, we  an t i ci pa te  tha t  non-resi den t  i nvesto rs wi l l
aga i n  consi de r On ta ri o  as a  p re fe rred  j u ri sd i ct i on  when  i nco rpo ra t i ng  i n  Canada .

New approval threshold for ordinary written resolutions of the shareholders

T he  OBCA cu rren t l y a l l ows the  shareho l de rs o f  an  On ta ri o  co rpo ra t i on  to  pass a  wri t ten  reso l u t i on  to  approve  a l l  m a t te rs requ i red  by the  OBCA to  be
dea l t  wi th  a t  a  m ee t i ng  o f  sha reho l de rs i f  a l l  o f  the  shareho l de rs en t i t l ed  to  vo te  on  tha t  reso l u t i on  si gn  the  wri t ten  reso l u t i on .  T he  am endm ents
p roposed  i n  B i l l  213  wou l d  pe rm i t  non-o ffe ri ng  co rpo ra t i ons (i .e . ,  p ri va te  com pan i es) to  pass a  wri t ten  reso l u t i on  o f  the  shareho l de rs si gned  by the
shareho l de rs ho l d i ng  a t  l east  a  m a j o ri ty o f  the  shares en t i t l ed  to  vo te  on  tha t  reso l u t i on  (a  M a j o ri ty Wri t ten  Reso l u t i on ).

I f  a  non-o ffe ri ng  co rpo ra t i on  passes a  M a j o ri ty Wri t ten  Reso l u t i on ,  the  co rpo ra t i on  m ust ,  wi th i n  10  busi ness days,  g i ve  wri t ten  no t i ce  o f  the  M a j o ri ty
Wri t ten  Reso l u t i on  to  each  o f  the  shareho l de rs who  d i d  no t  si gn  i t .  T he  wri t ten  no t i ce  m ust  i ncl ude  a  copy o f  the  text  o f  the  M a j o ri ty Wri t ten  Reso l u t i on
and  a  sta tem en t con ta i n i ng  a  descri p t i on  o f  and  reasons fo r the  busi ness dea l t  wi th  by the  M a j o ri ty Wri t ten  Reso l u t i on .

T he  p roposed  am endm ents app l y on l y to  m a tte rs under the  OBCA tha t  requ i re  an  o rd i na ry reso l u t i on .  T he  p roposed  am endm ents do  no t  app l y to  any
m atte r tha t  requ i res approva l  by a  speci a l  reso l u t i on  o f  the  shareho l de rs.  Where  a  m atte r requ i res approva l  by a  speci a l  reso l u t i on  o f  the  shareho l de rs
(e .g . ,  ce rta i n  add i t i ons and  reduct i ons to  the  sta ted  cap i ta l  accoun t ,  changes to  the  co rpo ra t i on ’s a rt i cl es,  e tc. ),  the  m atte r m ust  st i l l  be  approved  by the

ttps://www.ola.org/sites/default/files/node-files/bill/document/pdf/2020/2020-12/b213ra_e.pd
ttps://www.ola.org/sites/default/files/node-files/bill/document/pdf/2020/2020-12/b213ra_e.pd
ttps://www.ola.org/sites/default/files/node-files/bill/document/pdf/2020/2020-10/b213_e.pd


shareho l de rs ho l d i ng  a t  l east  two-th i rds o f  the  shares en t i t l ed  to  vo te  on  tha t  reso l u t i on ,  o r by a  wri t ten  reso l u t i on  si gned  by a l l  the  shareho l de rs
en t i t l ed  to  vo te  on  tha t  reso l u t i on .

T he  p roposed  am endm ents a re  a l so  sub j ect  to  any p rovi si on  o f  the  a rt i cl es o r a  unan i m ous shareho l de r ag reem ent requ i ri ng  a  g rea te r num ber o f  vo tes
to  approve  an  o rd i na ry reso l u t i on  o f  the  shareho l de rs.

Conclusion

We recom m end tha t  On ta ri o  co rpo ra t i ons revi ew the i r a rt i cl es,  by-l aws,  sha reho l de r ag reem ents and  o the r consta t i ng  docum ents to  consi de r whe the r
reconst i tu t i ng  the  board  o f  d i recto rs wou l d  be  desi rab l e  i n  the  absence  o f  the  Canad i an  d i recto r resi dency requ i rem en t and  how the  governance  p rocess
can  becom e m ore  e ff i ci en t  fo r passi ng  o rd i na ry reso l u t i ons o f  the  shareho l de rs usi ng  M a j o ri ty Wri t ten  Reso l u t i ons.

BLG regu l a rl y advi ses On ta ri o  co rpo ra t i ons wi th  respect  to  a l l  m a t te rs re l a ted  to  i nco rpo ra t i on ,  o rgan i za t i on  and  governance .  Our l awyers a re  ava i l ab l e
to  assi st  wi th  any quest i ons you  m ay have  wi th  respect  to  On ta ri o  co rpo ra t i ons and  the  i m pact  o f  B i l l  213 .

By:  Kyl e  Denom m e

Servi ces:  Cap i ta l  M arke ts,  Corpora te  Com m erci a l

Key Contacts

Kyle Denomme

Partner

To ro n to

KDe n o m m e @b l g .co m

4 1 6 .3 6 7 .6 5 8 6

Nick G. Pasquino

Partner

To ro n to

NPa sq u i n o @b l g .co m

4 1 6 .3 6 7 .6 2 5 3

Philippe Tardif

Partner

To ro n to

PTa rd i f@b l g .co m

4 1 6 .3 6 7 .6 0 6 0

https://www.blg.com/en/insights/2020/10/en/people/d/denomme-kyl
https://www.blg.com/en/insights/2020/10/en/services/practice-areas/capital-market
https://www.blg.com/en/insights/2020/10/en/services/practice-areas/corporate-commercia
https://www.blg.com/en/insights/2020/10/en/people/d/denomme-kyl
ailto:KDenomme@blg.co
el:416.367.658
https://www.blg.com/en/insights/2020/10/en/people/p/pasquino-nic
ailto:NPasquino@blg.co
el:416.367.625
https://www.blg.com/en/insights/2020/10/en/people/t/tardif-philipp
ailto:PTardif@blg.co
el:416.367.606



