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ARTICLE

Hail the ROFR: Another Non-Compete Bites the Dust at the Ontario Appeal Court
Last  January,  the  Court  o f  Appea l  fo r On ta ri o  (Appea l s Court ) p rovi ded  j ud i ci a l  cl a ri ty on  the  i n te rp l ay be tween  speci f i c rea l  esta te  docum enta t i on  and
broader com m erci a l  ag reem ents i n  the  con text  o f  a  sha re  pu rchase  t ransact i on .  In  Good l i fe  Fi tness Cen tres Inc.  v.  Rock Deve l opments Inc. ,1  the
Appea l s Court  em pha t i ca l l y ove rtu rned  a  l ower cou rt ’s deci si on ,  and  i n  cl ea r l anguage  p ronounced  tha t :

i n  the  absence  o f  exp ress word i ng  to  the  con tra ry,  a  speci f i c ri gh t  o f  f i rst  re fusa l  (ROFR) canno t  be  superseded  by a  re l a ted  and  b road l y worded  non-
com pet i t i on  ag reem ent (Non-Com pete  Agreem ent);  and

courts shou l d  no t  re l y on  evi den t i a ry m a te ri a l  f rom  the  pa rt i es’ nego t i a t i ons when  i n te rp re t i ng  f i na l  execu ted  ag reem ents.

Background

In  June  2014 ,  Good l i fe  Fi tness Cen tres Inc.  (GFC),  as opera to r o f  hea l th  and  f i tness faci l i t i es across Canada ,  en te red  i n to  an  ag reem ent to  pu rchase  the
shares o f  a  Wi ndsor-based  com pet i to r,  L i festyl e  Fam i l y Fi tness Cen tre  Inc.  (LFF).  A t  the  t i m e ,  LFF’s p ri nci pa l  was Rocco  Tu l l i o  (Tu l l i o ).  In  add i t i on ,
Tu l l i o  was an  owner and  the  con tro l l i ng  m i nd  o f  Rock Deve l opm ents Inc.  (RDI) and  o f  ce rta i n  o the r en t i t i es.  RDI was the  reg i ste red  owner o f  the
p roperty known as 650  Di vi si on  Rd ,  Wi ndsor,  On ta ri o  (Property 1 );  the  o the r en t i t i es con tro l l ed  by Tu l l i o  owned  two  o the r com m erci a l  si tes i n  the
Wi ndsor a rea  (Property 2  and  Property 3 ,  respect i ve l y).

Be fo re  the  cl osi ng  da te  o f  the  share  pu rchase  dea l  (Novem ber 30 ,  2014),  GFC requested  assu rances f rom  Tu l l i o  tha t  he  wou l d  no t  engage  i n  com pet i ng
f i tness cl ub  opera t i ons i n  the  Wi ndsor a rea .  GFC i n i t i a l l y sough t  to  p l ace  restri ct i ve  covenan ts on  each  o f  Property 1 ,  2  and  3 ,  p roh i b i t i ng  the  use  o f
these  p ropert i es as hea l th  and  f i tness faci l i t i es.  Tu l l i o  accep ted  the  restri ct i ons on  Property 2  and  3 ,  bu t  no t  on  Property 1 .  Instead  o f  a  restri ct i ve
covenan t  on  Property 1 ,  Tu l l i o  execu ted  a  ROFR i n  favour GFC. Under the  ROFR, GFC had  the  op t i on  to  l ease  Property 1  on  the  sam e te rm s as those
con ta i ned  i n  a  l ease  o ffe r m ade  by a  th i rd -pa rty f i tness faci l i ty opera to r;  i f  GFC decl i ned  to  so  exe rci se  the  op t i on ,  Tu l l i o  cou l d  then  l ease  i t  to  the
th i rd -pa rty o ffe ro r.

On  the  cl osi ng  o f  the  share  pu rchase  t ransact i on ,  Tu l l i o  a l so  execu ted  an  Non-Com pete  Agreem ent i n  favour o f  GFC, pu rsuan t  to  wh i ch  Tu l l i o  wou l d  be
barred  f rom  (am ong  o the r th i ngs) havi ng  a  “busi ness o r f i nanci a l  i n te rest” i n  a  f i tness-re l a ted  busi ness,  and  f rom  “p rovi d i ng  … deve l opm ent se rvi ces …
to  any pe rson  engaged  i n ” a  f i tness-re l a ted  busi ness.  T he  Non-Com pete  Agreem ent had  a  5 -year te rm  (exp i ri ng  on  Novem ber 30 ,  2019),  and  desi gna ted
a l l  o f  Canada  as the  restri cted  te rri to ry.

Pri o r to  the  exp i ry o f  the  Non-Com pete  Agreem ent,  on  Ju l y 30 ,  2018 ,  Tu l l i o  (vi a  RDI) en te red  i n to  a  l ease  ag reem ent wi th  a  com pet i ng  gym  opera to r,
M ova t i  A th l e t i cs Group  (M ova t i ),  fo r the  l easi ng  and  deve l opm ent o f  a  f i tness faci l i ty on  Property 1 .  In  acco rdance  wi th  the  ROFR te rm s,  GFC was
no t i f i ed  and  g i ven  the  opportun i ty to  l ease  Property 1  on  M ova t i ’s te rm s,  bu t  decl i ned  to  exe rci se  the  l ease  op t i on .  Tu l l i o  then  p roceeded  to  l ease
Property 1  to  M ova t i ,  and  read i ed  the  si te  fo r M ova t i  by p rovi d i ng  ce rta i n  g rad i ng  and  l andscap i ng  se rvi ces.

Short l y the rea f te r,  GFC b rough t  an  app l i ca t i on  wi th  the  On ta ri o  Superi o r Court  (the  Lower Court ) to  have  M ova t i ’s l ease  decl a red  vo i d  on  the  basi s tha t
i t  b reached  the  Non-Com pete  Agreem ent,  and  sough t  an  i n j unct i on  to  stop  Tu l l i o  f rom  p rovi d i ng  se rvi ces to  M ova t i .

Lower Court ’s  Decis ion

In  i ts deci si on ,2 the  Lower Court  a l l owed  GFC’s app l i ca t i on ,  decl a ri ng  M ova t i ’s l ease  vo i d  ab  i n i t i o  and  g ran t i ng  an  i n j unct i on  requ i ri ng  Tu l l i o  to  re fra i n
f rom  p rovi d i ng  any fu rthe r se rvi ces to  M ova t i .

In  i ts reason i ng ,  the  app l i ca t i on  j udge  o f  the  Lower Court  focused  on  the  pa rt i es’ nego t i a t i ons p ri o r to  the  si gn i ng  o f  the  Non-Com pete  Agreem ent and
the  ROFR. In  so  do i ng ,  he  concl uded  tha t  the  Non-Com pete  Agreem ent was pa ram oun t ove r the  ROFR and  tha t  the  ROFR was i n tended  to  “supp l em ent”
the  Non-Com pete  Agreem ent by “add i ng  an  add i t i ona l  l aye r o f  p ro tect i on ” fo r GFC. Fo r the  Lower Court ,  the re  was no  doub t  tha t  when  the  share
transact i on  cl osed ,  the  pa rt i es’ i n ten t i on  was fo r Tu l l i o  to  “p l ay no  ro l e  wha tsoever i n  faci l i ta t i ng  the  sta rt -up  and  opera t i on  o f  a  f i tness faci l i ty” on
Property 1  du ri ng  the  te rm  o f  the  Non-Com pete  Agreem ent.  Accord i ng  to  the  Lower Court ,  by decl i n i ng  to  exe rci se  i ts l ease  op t i on  under the  ROFR,
GFC d i d  no t  fo rfe i t  the  p ro tect i on  con fe rred  to  i t  by the  Non-Com pete  Agreem ent i n  respect  o f  Property 1 .  Ra the r,  the  restri ct i ons i n  the  Non-Com pete
Agreem ent wou l d  rem a i n  i n tact  i n  respect  o f  Property 1 ,  un l ess GFC consen ted  o r un t i l  the  Non-Com pete  Agreem ent exp i red .  In  o the r words,  du ri ng  the
te rm  o f  the  Non-Com pete  Agreem ent,  the  ROFR cou l d  on l y opera te  to  crea te  an  opportun i ty fo r GFC to  pu rchase  Property 1 ,  and  no t  as a  m echan i sm  to
si destep  the  Non-Com pete  Agreem ent.

Fu rthe r,  the  Lower Court  re j ected  Tu l l i o ’s a l te rna t i ve  a rgum ent tha t ,  even  i f  the  Non-Com pete  Agreem ent was pa ram oun t,  the  l anguage  o f  the  Non-
Com pete  Agreem ent i tse l f  d i d  no t  p roh i b i t  the  l ease  to  M ova t i  o r the  g rad i ng  and  l andscap i ng  se rvi ces i t  p rovi ded  to  M ova t i .  Because  Tu l l i o  was no t
j ust  co l l ect i ng  ren t  f rom  M ova t i ,  bu t  a l so  p repari ng  M ova t i ’s f i tness faci l i ty to  com pete  wi th  GFC and  i n f l uenci ng  the  schedu l e  o f  p repara t i ons,  the
Lower Court  found  the  speci f i c l easi ng  a rrangem ent pu t  i n  p l ace  wi th  M ova t i  to  be  i n  vi o l a t i on  o f  the  ove ra l l  pu rpose  o f  the  Non-Com pete  Agreem ent.
M oreover,  the  Lower Court  found  the  g rad i ng  and  l andscap i ng  se rvi ces Tu l l i o  p rovi ded  to  M ova t i  to  fa l l  wi th i n  the  m ean i ng  o f  “deve l opm ent se rvi ces”,
wh i ch  were  p roh i b i ted  under the  Non-Com pete  Agreem ent.

Court of Appeal Ruling

In  a  unan i m ous ru l i ng ,  the  Appea l s Court  unequ i voca l l y ove rtu rned  the  Lower Court ’s deci si on .  M ore  speci f i ca l l y,  the  Appea l s Court  took the  app l i ca t i on
j udge  to  task on  th ree  f ron ts.

Fi rst ,  i t  d i sag reed  wi th  the  app l i ca t i on  j udge ’s f i nd i ng  tha t  the  Non-Com pete  Agreem ent had  pa ram oun tcy ove r the  ROFR. Accord i ng  to  the  Appea l s
Court ,  the re  was no  l anguage  i n  e i the r o f  these  docum ents i nd i ca t i ng  wh i ch  had  suprem acy ove r the  o the r.  On  a  p l a i n  read i ng ,  the  two  docum ents
cou l d  and  shou l d  be  read  toge the r,  as crea t i ng  concurren t  ob l i ga t i ons fo r Tu l l i o :  he  was requ i red  to  ab i de  by the  Non-Com pete  Agreem ent,  wh i l e  a t  the
sam e t i m e  havi ng  an  i ndependen t  ob l i ga t i on  under the  ROFR to  g i ve  to  GFC the  op t i on  to  l ease  Property 1 ,  wh i ch  he  d i d .  In  the  Appea l s Court ’s vi ew,
no th i ng  m ore  cou l d  be  de ri ved  f rom  the  con tractua l  word i ng  as to  the  i n te rp l ay be tween  these  two  ag reem ents.

Second ,  the  Appea l s Court  he l d  tha t  the  app l i ca t i on  j udge  m ade  “a  pa l pab l e  and  ove rri d i ng  e rro r o f  fact”,  by m i sconstru i ng  the  substance  o f  the  pa rt i es’
nego t i a t i ons,  on  wh i ch  he  re l i ed  fo r h i s concl usi ons.  M ore  pa rt i cu l a rl y,  the  app l i ca t i ons j udge  had  om i t ted  f rom  h i s ana l ysi s the  co rrespondence  where
Tu l l i o ’s speci f i ca l l y re fused  to  m ake  Property 1  sub j ect  to  the  requested  restri ct i ve  covenan t .  Accord i ng  to  the  Appea l s Court ,  th i s was a  fa te fu l  ove rsi gh t
by the  Lower Court ,  as i t  fa i l ed  to  accoun t  fo r the  fact  tha t  the  ROFR i n  respect  o f  the  Property 1  was ag reed  to ,  p reci se l y as a  subst i tu te  to  the
requested  restri ct i ve  covenan t .



T h i rd ,  the  Appea l s Court  found  the  app l i ca t i ons j udge  to  have  “e rred  i n  re l yi ng  on  the  nego t i a t i ons to  i n te rp re t  the  ag reem ents”.  T he  Appea l s Court
no ted  tha t  i n  i ts own  ru l i ngs ove r the  years,  i t  has f requen t l y d i scouraged  the  use  o f  nego t i a t i ons as an  a i d  to  i n te rp re t i ng  con tracts.  From  a  revi ew o f
som e o f  the  Appea l s Court ‘s recen t  ru l i ngs on  th i s po i n t ,  the  ove ra l l  con tractua l  i n te rp re ta t i on  p ri nci p l e  tha t  em erges i s tha t ,  wh i l e  re fe rence  m ay be
had  to  the  ob j ect i ve  evi dence  o f  the  “factua l  m a tri x” tha t  cha racte ri zes con tract  nego t i a t i ons,  evi dence  o f  nego t i a t i ons genera l l y fa l l s ou tsi de  the
“factua l  m a tri x”.  T he  Appea l s Court  concl uded  tha t  the  app l i ca t i on  j udge  m ade  f i nd i ngs o f  fact  tha t  were  bo th  “e rroneous and  no t  open  to  h i m ”,  when
he  re l i ed  on  nego t i a t i ons to  i n te rp re t  the  ROFR.

Instead ,  the  Appea l s Court  he l d  tha t  the  p l a i n  word i ng  o f  the  ROFR m ust  p reva i l .  T ha t  word i ng  cl ea rl y con tem p l a ted  Tu l l i o ’s ri gh t  to  l ease  Property 1  to
a  th i rd -pa rty gym  opera to r,  i f  GFC decl i ned  to  exe rci se  the  ROFR (as i t  d i d  i n  th i s case).  So  l ong  as Tu l l i o  acted  wi th i n  the  scope  o f  the  ROFR, the
broader restri ct i ons con ta i ned  i n  the  Non-Com pete  Agreem ent wou l d  have  no  app l i ca t i on .  Havi ng  found  the  M ova t i  l ease  to  be  va l i d ,  the  Appea l s Court
a l so  ag reed  wi th  Tu l l i o ’s subm i ssi on  tha t  h i s se rvi ces to  M ova t i  were  l eg i t i m a te ,  as fa l l i ng  wi th i n  the  scope  o f  wha t  a  l and l o rd  m ay o rd i na ri l y p rovi de  to
a  tenan t .  In  the  Appea l s Court ’s vi ew, i t  wou l d  be  a  “com m erci a l  absurd i ty” and  an  i nd i rect  “i nva l i da t i on  o f  the  l ease” to  p roh i b i t  Tu l l i o  f rom  p repari ng  a
si te  tha t  i s be i ng  ren ted  pu rsuan t  to  a  va l i d  l ease .

Legal Pract ice and Commercial Implicat ions

Di st i l l ed  to  i ts essence ,  som e o f  the  key takeaways tha t  em erge  f rom  th i s f resh  and  em pha t i c ru l i ng  a re :

Lega l  p ract i t i one rs and  busi ness p ri nci pa l s shou l d  be  m i nd fu l  o f  how i n te rweavi ng  con tracts m ay hand i cap  a  Non-Com pete  Agreem ent,  i f  they a re
hop i ng  to  re l y on  one .  Wh i l e  Non-Com pete  Agreem ents have  t rad i t i ona l l y a t t racted  j ud i ci a l  d i sfavour because  they tend  to  i m pose  undue  restra i n ts
on  t rade ,  i n  th i s pa rt i cu l a r case ,  re l i ance  on  the  Non-Com pete  Agreem ent was unsuccessfu l  due  to  the  exi stence  o f  ano the r i n te ract i ng  ag reem ent —
the  ROFR — wh i ch  p rovi ded  cl ea r ri gh ts tha t  ran  coun te r to  the  genera l  word i ng  o f  the  Non-Com pete  Agreem ent.

No  ag reem ent i n  a  t ransact i on  wi l l  be  deem ed param oun t ove r ano the r un l ess the re  i s exp ress word i ng  to  tha t  e ffect .  In  the  absence  o f  such
word i ng ,  the  pa rt i es’ ri gh ts and  ob l i ga t i ons con ta i ned  i n  a  con tract  tha t  i s na rrower i n  scope  (as i n  the  case  o f  a  ROFR),  wi l l  no t  be  nega ted  by the
l anguage  o f  a  con tract  tha t  i s b roader i n  scope  (such  as the  Non-Com pete  Agreem ent).

As a  genera l  p roposi t i on ,  m a te ri a l  pe rta i n i ng  to  nego t i a t i ons wi l l  be  excl uded  as an  a i d  to  con tractua l  i n te rp re ta t i on .  T h i s i s a  we l com e
cl a ri f i ca t i on  fo r l ega l  p ract i t i one rs,  as i t  rem oves a  consi de rab l e  am oun t o f  uncerta i n ty tha t  has l ong  been  l i nge ri ng  on  th i s po i n t .3

T here  i s no  subst i tu te  fo r cl ea r and  p reci se  con tract  d ra f t i ng ,  i f  busi nesses wi sh  to  m i n i m i ze  the  p rospects o f  cost l y l i t i ga t i on  and  undesi rab l e
j ud i ci a l  ou tcom es.  A t  l east  i n  On ta ri o ,  cou rts wi l l  be  re l uctan t  to  ven tu re  ou tsi de  the  fou r co rne rs o f  the  ag reem ent i f  the  con tract  i n  quest i on
provi des su ff i ci en t  com m erci a l  ce rta i n ty.

1  2019  ONCA 58 ,  2019  Carswe l l On t  1034 .

2  Good l i fe  v.  Rock Deve l opments e t  a l . ,2018  ONSC 6755 ,  2018  Carswe l l On t  19196 .

3  See  Geo ff  R.  Ha l l ,Canad i an  Con tractua l  In te rp re ta t i on  Law,3rd  ed .  (To ron to :  Lexi sNexi s Canada  Inc. ,  2016) a t  101
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