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ARTICLE

Class Action Settlement Administrators Need Not Go “Above And Beyond” Terms Of
Settlement Agreement: Court Of Appeal Of Alberta

T he  Court  o f  Appea l  o f  A l be rta  has recen t l y rendered  an  i m portan t  deci si on  abou t  the  exten t  o f  a  Se t t l em en t Adm i n i st ra to r's du t i es to  those  subm i t t i ng
cl a i m s under the  te rm s o f  a  cl ass act i on  se t t l em en t

T he  deci si on  i n  DePag i e  v Craw fo rd  & Company Inc.  rep resen ts the  l a test  deve l opm ent i n  the  decades-l ong  m u l t i -j u ri sd i ct i ona l  cl ass act i on  l i t i ga t i on
over Hepa t i t i s C,  b l ood-ta i n ted  t ransfusi ons.  Cl a i m s were  l i t i ga ted  aga i nst  num erous de fendan ts i n  severa l  p rovi nces,  and  resu l ted  i n  va ri ous
se t t l em en ts.  One  such  se t t l em en t re l a ted  to  cl a i m an ts who  had  been  i n fected  p ri o r to  January 1 ,  1986  o r be tween  Ju l y 2 ,  1990  and  Sep tem ber 28 ,
1998 .  T ha t  se t t l em en t was em bod i ed  i n  an  ag reem ent tha t  rece i ved  court  approva l  i n  2007 .  T he  se t t l em en t ag reem ent estab l i shed  si x ag reed-upon
d i sease  l eve l s,  rang i ng  f rom  l owest  i n  severi ty (Leve l  1 ) to  h i ghest  (Leve l  6 ).  Cl a i m an ts were  requ i red  to  a t tach  a  t rea t i ng  physi ci an  fo rm  to  the i r
app l i ca t i ons and  d i ffe ren t  com pensa t i on  was p rovi ded ,  depend i ng  on  the  d i sease  l eve l  tha t  the  cl a i m an t was ab l e  to  estab l i sh .

T he  appe l l an t  was the  pe rsona l  rep resen ta t i ve  o f  the  esta te  o f  one  o f  the  cl ass m em bers who  had  subm i t ted  a  cl a i m  pu rsuan t  to  the  se t t l em en t
ag reem ent.

T he  cl a i m an t subm i t ted  h i s t rea t i ng  physi ci an  fo rm  and  was approved  fo r Leve l  1  and  Leve l  2  and  rece i ved  com pensa t i on  i n  M ay 2010 .  T he  cl a i m an t
d i ed  i n  M arch  2012 .  T he  cl a i m an t 's son  and  pe rsona l  rep resen ta t i ve  o f  h i s esta te  com m enced  an  act i on  aga i nst  the  Se t t l em en t Adm i n i st ra to r,  a l l eg i ng
tha t  the  Se t t l em en t Adm i n i st ra to r d i d  no t  p roperl y "eva l ua te "  the  cl a i m an t and  tha t ,  consequen t l y,  the  cl a i m an t had  rece i ved  l ess than  wha t  was
properl y due .  In  the  appe l l an t 's vi ew, h i s fa the r ough t  to  have  been  com pensa ted  based  on  a  Leve l  3  d i sease  l eve l .

Pursuan t  to  the  se t t l em en t ag reem ent,  the  appe l l an t  requ i red  l eave  to  p roceed  wi th  an  act i on  aga i nst  the  Se t t l em en t Adm i n i st ra to r.  T he  appe l l an t
app l i ed  fo r l eave  and  the  l ower cou rt  d i sm i ssed  the  app l i ca t i on  because  the  appe l l an t  fa i l ed  to  estab l i sh  tha t  the re  was a  reasonab l e  possi b i l i ty o f
success i n  the  p roposed  act i on  aga i nst  the  Se t t l em en t Adm i n i st ra to r.  T he  appe l l an t  appea l ed  and  a rgued ,  am ong  o the r g rounds,  tha t  the  l ower cou rt
e rred  i n  app l yi ng  a  h i gher th resho l d  test  o f  " reasonab l e  possi b i l i ty o f  success"  when  i t  ough t  to  have  app l i ed  a  l ess st ri ngen t  "act i onab l e  wrong"  test
when  consi de ri ng  whe the r o r no t  the  act i on  cou l d  p roceed .  In  the  appe l l an t 's vi ew, th i s was a  nove l  cl a i m  because  the  du t i es o f  a  Se t t l em en t
Adm i n i st ra to r under a  se t t l em en t ag reem ent had  never been  consi de red  by a  Canad i an  Court  p revi ousl y.

T he  Court  o f  Appea l  o f  A l be rta  d i sm i ssed  the  appea l .

T he  Court  found  tha t  the  l ower cou rt  app l i ed  the  co rrect  test .  T he  " reasonab l e  possi b i l i ty o f  success"  test  was consi sten t  wi th  the  pu rposes tha t  a re
se rved  by cl ass act i on  se t t l em en t ag reem ents:  ce rta i n ty and  f i na l i ty.  In  the  Court 's vi ew, to  app l y a  l ower th resho l d  and  g ran t  l eave  si m p l y on  the  basi s
tha t  the  cl a i m an t p l ed  su ff i ci en t  facts i n  l aw to  found  a  cause  o f  act i on ,  wi thou t  any assessm ent o f  the  st reng th  o f  the  cl a i m , wou l d  be  i n i m i ca l  to  the
Court 's ga te -keep i ng  funct i on .

T he  Court  wen t  on  to  say tha t  the  l ower cou rt  j udge  m ade  no  ove r-ri d i ng  o r pa l pab l e  e rro r i n  concl ud i ng  tha t  the  app l i can t 's act i on  had  no  reasonab l e
possi b i l i ty o f  success.  T he  Court  was sa t i sf i ed  tha t  the  l ower cou rt  j udge  reasonab l y eva l ua ted  the  Se t t l em en t Adm i n i st ra to r's du t i es and  responsi b i l i t i es
and  re j ected  the  a rgum ent tha t  the  Se t t l em en t Adm i n i st ra to r was requ i red  to  go  above  and  beyond  the  t rea t i ng  physi ci an 's ce rt i f i ca t i on  concern i ng  the
com pensab l e  d i sease  l eve l .  T he  Court  no ted  tha t  i t  was the  cl a i m an t 's physi ci ans and  speci a l i sts,  no t  the  Se t t l em en t Adm i n i st ra to r,  who  cou l d  assess
and  ce rt i fy whe the r the  cl a i m an t m e t ce rta i n  m ed i ca l  requ i rem en ts to  fa l l  wi th i n  a  h i gher d i sease  l eve l .  In  tha t  regard ,  the  Court  cl a ri f i ed  tha t  the  "du ty
to  eva l ua te "  the  va l i d i ty o f  the  cl a i m  does no t  extend  to  i ndependen t l y consi de ri ng ,  and  e l i m i na t i ng ,  the  possi b i l i ty tha t  a  h i gher l eve l  o f
com pensa t i on  than  tha t  ce rt i f i ed  m i gh t  be  ava i l ab l e .  T h i s,  i n  the  Court 's vi ew, wou l d  have  been  i nconsi sten t  wi th  the  se t t l em en t ag reem ent.

T he  deci si on  o f  the  Court  o f  Appea l  o f  A l be rta  i s he l p fu l ,  as i t  sheds l i gh t  on  the  du t i es o f  Se t t l em en t Adm i n i st ra to rs.  T he  Court  cl a ri f i ed  tha t  tha t  the
ro l e  o f  a  Se t t l em en t Adm i n i st ra to r wi l l  be  de f i ned  by the  te rm s o f  the  app l i cab l e  se t t l em en t ag reem ent and  wi l l  no t  i ncl ude  i ndependen t  assessm ents
o r the  ob l i ga t i on  to  i ndependen t l y ce rt i fy whe the r ce rta i n  m ed i ca l  gu i de l i nes o r th resho l ds a re  m et i n  o rde r fo r a  cl a i m an t to  rece i ve  a  g rea te r am oun t
o f  com pensa t i on ,  i f  the  se t t l em en t ag reem ent does no t  exp ressl y i m pose  such  an  ob l i ga t i on .
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