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ARTICLE

Federal Government Introduces Prompt Payment Legislation for Construction Projects
on Federal Land

T he  federa l  governm ent i n t roduced  the  new l eg i sl a t i ve  f ram ework i n  the  House  o f  Com m ons on  Apri l  8 ,  2019 ,  as pa rt  o f  i ts om n i bus budge t  b i l l
(Di vi si on  26  o f  Part  4  o f  B i l l  C-97 ).

T he  p roposed  p rom pt paym ent l eg i sl a t i on  wi l l  d i rect l y i n f l uence  com m erci a l  a rrangem ents i n  the  construct i on  i ndustry.  I t  add resses:  the  f requency and
fo rm a l  requ i rem en ts fo r i nvo i ci ng  construct i on  work;  paym ent dead l i nes be tween  pa rt i es to  the  construct i on  con tract ;  no t i ce  requ i rem en ts where  a  pa rty
decl i nes to  p rovi de  paym ent pu rsuan t  to  an  i nvo i ce ;  and  an  ad j ud i ca t i on  m ode l  fo r d i spu tes a ri si ng  f rom  non-paym ent.

Current Status of the Act

T he  b i l l  i s cu rren t l y a t  the  com m i t tee  stage .  T he  Stand i ng  Sena te  Com m i t tee  on  Banki ng ,  T rade  and  Com m erce  i s a l so  studyi ng  the  p rom pt paym ent
po rt i ons o f  the  b i l l  i n  advance  o f  i t  com i ng  be fo re  the  Sena te .

Key Features of the Act

T he  act  app l i es on l y to  p ro j ects l oca ted  on  federa l  l and .

T he  act  app l i es to  the  Federa l  Crown, o r to  any se rvi ce  p rovi de r en te ri ng  i n to  a  con tract  wi th  the  Federa l  Crown, and  to  any con tracto r o r subcon tracto r
tha t  i s to  pe rfo rm  construct i on  work fo r the  pu rposes o f  a  construct i on  p ro j ect  l oca ted  i n  Canada  i n  respect  o f  any federa l  rea l  p roperty (o r fede ra l
i m m ovab l e  i n  Québec).

On  i ts face ,  the  act  b road l y encom passes a l l  p ro j ects l oca ted  on  federa l  l ands,  regard l ess o f  whe the r the  p ro j ect  i s fede ra l l y funded .  However,  i t  does
no t  app l y to  p ro j ects undertaken  by the  Federa l  Crown o r by federa l l y regu l a ted  undertaki ngs on  l and  owned  by o the rs.

Where  a  p rovi nce  has i m p l em ented  p rovi nci a l  p rom pt paym ent and  ad j ud i ca t i on  l eg i sl a t i on ,  the  act  pe rm i ts the  Federa l  Crown to  desi gna te  tha t
p rovi nce ,  m aki ng  the  federa l  l eg i sl a t i on  i napp l i cab l e .

Prom pt Paym ent

T he  p rom pt paym ent schem e p rovi des tha t  paym ent dead l i nes on  a l l  con tracts i n  the  construct i on  cha i n  a re  t ri gge red  by the  p ri m e  con tracto r’s de l i ve ry
o f  a  “p roper i nvo i ce ”:  28  days fo r the  Crown (o r se rvi ce  p rovi de r) to  pay the  con tracto r;  35  days fo r the  con tracto r to  pay subcon tracto rs;  42  days fo r
subcon tracto rs to  pay sub-subcon tracto rs,  and  so  on .

Curren t l y,  con tract  paym ents m ade  by the  Crown on  construct i on -re l a ted  con tracts a re  pub l i shed  on  the  Pub l i c Servi ces and  Procurem ent Canada
websi te .  Subcon tracto rs can  re fe r to  the  con tract  paym ents tab l e  to  de te rm i ne  i f  and  when  paym ents have  been  m ade  to  the  p ri m e  con tracto r.

Where  a  pa rty i n tends to  re fuse  to  pay a l l  o r pa rt  o f  an  i nvo i ce ,  the re  i s a  fo rm a l  no t i ce  requ i rem en t i ncl ud i ng  a  descri p t i on  o f  the  work and  the  reasons
fo r non-paym ent.  T he  dead l i nes to  decl i ne  paym ent o f  an  i nvo i ce  a re  a l so  t ri gge red  by the  p ri m e  con tracto r’s de l i ve ry o f  a  p roper i nvo i ce :  21  days fo r
the  Crown (o r se rvi ce  p rovi de r) to  p rovi de  the  con tracto r wi th  a  fo rm a l  no t i ce  o f  non-paym ent;  28  days fo r the  con tracto r to  p rovi de  the  subcon tracto rs
wi th  no t i ce ;  35  days fo r subcon tracto rs to  p rovi de  sub-subcon tracto rs wi th  no t i ce ,  and  so  on  (i n  i ncrem ents o f  seven  days).

Ad j ud i ca t i on

In  add i t i on  to  p rovi d i ng  a  federa l  sta tu to ry p rom pt paym ent schem e, the  act  a l so  p rovi des a  d i spu te  reso l u t i on  m echan i sm . Where  paym ent i s no t
p rovi ded  to  a  con tracto r o r subcon tracto r wi th i n  the  t i m e  l i m i ts p rovi ded  i n  the  act ,  tha t  pa rty i s en t i t l ed  to  seek a  de te rm i na t i on  f rom  an  ad j ud i ca to r.
T he  ad j ud i ca to r’s de te rm i na t i on  i s b i nd i ng  on  the  pa rt i es,  un l ess the  pa rt i es com e to  a  wri t ten  ag reem ent o r the  de te rm i na t i on  i s se t  asi de  (by a  court
o r a rb i t ra l  award ).

T he  pa rty seeki ng  paym ent has 21  days f rom  the  l a te r o f  (a ) the  da te  the  ce rt i f i ca te  o f  com p l e t i on  i s rece i ved  by the  con tracto r o r (b ) the  exp i ry o f  the
t i m e  l i m i t  fo r paym ent i n  the  act ,  to  p rovi de  no t i ce  o f  ad j ud i ca t i on  to  the  o the r pa rty.

T he  ad j ud i ca to r m ust  be  se l ected  by the  pa rt i es to  the  d i spu te .  I f  the  pa rt i es canno t  ag ree ,  they m ay request  tha t  an  ad j ud i ca to r be  appo i n ted  fo r them
pursuan t  to  the  act .

Areas no t  Addressed

T he  p roposed  act  does no t  p rescri be  p ro j ect  va l ue  th resho l ds fo r i ts app l i ca t i on .  I t  does no t  estab l i sh  a  federa l  bu i l de rs’ l i en  schem e and  does no t
requ i re  su re ty bonds o r any o the r fo rm  o f  paym ent securi ty.

Expected Timelines

I f  passed ,  the  b i l l  i s un l i ke l y to  com e i n to  fo rce  fo r som e t i m e  as regu l a t i ons have  no t  ye t  been  p roposed  and  the  act ,  especi a l l y the  ad j ud i ca t i on
port i ons,  wi l l  l i ke l y be  heavi l y dependen t  on  regu l a t i ons.  Once  i n  fo rce ,  i t  wi l l  app l y on l y to  con tracts en te red  i n to  a f te r the  i n -fo rce  da te ,  and
subcon tracts en te red  i n to  fo l l owi ng  the  one-year ann i ve rsa ry a f te r the  i n -fo rce  da te .

I t  i s uncl ea r how the  act  wou l d  app l y i n  ci rcum stances where  the  construct i on  cha i n  i s com pri sed  o f  subcon tracts en te red  i n to  be fo re  and  a f te r the  one-
year t ransi t i on  pe ri od .

ttps://www.tpsgc-pwgsc.gc.ca/biens-property/divulgation-disclosure/psdic-ppci-eng.htm


In  con trast ,  On ta ri o ’s new p rovi nci a l  p rom pt paym ent schem e si m p l y p rovi des tha t  i t  does no t  app l y to  any con tract  en te red  i n to  be fo re  the  l eg i sl a t i on
cam e i n to  fo rce ,  regard l ess o f  when  any subcon tracts under the  con tract  were  en te red  i n to .

Vi ew m ore  i n fo rm at i on  on  the  cu rren t  ve rsi on  o f  B i l l  C-97  and  the  p roposed  Federa l  Prompt Payment fo r Construct i on  Work Act.

By: Kri sta  M . Johanson,  Sarah  Pé l oqu i n

Servi ces:  Construct i on  Con tracts,  In f rastructu re
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