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ARTICLE

Bill 148: What Could It Mean to the Retail, Service and Hospitality Sectors
On June  1 ,  2017 ,  the  f i rst  read i ng  o f  B i l l  148 ,  An Act  to  Amend  the  Emp l oyment S tandards Act ,  2000  (he re i na f te r re fe rred  to  as the  "ESA" ) and  the
Labour Re l a t i ons Act ,  1995  (he re i na f te r re fe rred  to  as the  "LRA" ) and  to  make  re l a ted  amendments to  o the r acts,  was tab l ed  by the  Honourab l e  K.  Fl ynn ,
M i n i ste r o f  Labour.

As a  genera l  ru l e ,  the  re ta i l  secto r has su ffe red  ove r the  l ast  few years and  th i s i s especi a l l y t rue  i n  the  b ri ck and  m orta r space  o f  the  re ta i l  i ndustry.
Un fo rtuna te l y,  a t  f i rst  g l ance ,  som e o f  the  p roposed  am endm ents i n  B i l l  148  wi l l  no t  m ake  i t  any easi e r fo r re ta i l e rs,  se rvi ce  p rovi de rs and  the
hosp i ta l i ty i ndustry (he re i na f te r re fe rred  to  as "em p l oye rs" ) i n  the  Provi nce  o f  On ta ri o .

T hese  am endm ents fa l l  i n to  two  speci f i c ca tegori es.  As you  wi l l  see  be l ow, the  f i rst  ca tegory encom passes those  am endm ents wh i ch  have  a  cl ea r
i m m ed i a te  e ffect  on  these  em p l oye rs i n  the  p rovi nce .  T he  second  ca tegory o f  am endm ents m ay have  bo th  e i the r i m m ed i a te  o r no  e ffect  on  the
em p l oye rs depend i ng ,  o f  cou rse ,  on  whe the r they a re  na t i ona l  em p l oye rs wi th  a  na t i ona l  se t  o f  worki ng  cond i t i ons o r,  si m p l y,  opera t i ng  f rom  worki ng
cond i t i ons based  on  a  p rovi nce  by p rovi nce  app l i ca t i on .  In  th i s l a t te r ca tegory,  em p l oye rs i n  On ta ri o  wi l l  now need  to  ca re fu l l y consi de r wha t  changes
to ,  am ong  o the rs,  vaca t i on  en t i t l em en t,  pub l i c ho l i days,  and  l eaves o f  absence ,  they a re  bo th  ready to  m ake  o r need  to  m ake .

T he  m ost  d i rect  and  m a j o r i m pact  o f  B i l l  148  i s fe l t  by the  change  to  bo th  the  de te rm i na t i on  o f  m i n i m um  wage  and  the  appearance  o f  the  concep t  o f
equa l  pay regard l ess o f  em p l oym ent sta tus under the  ESA. As em p l oye rs a re  now aware ,  the  m i n i m um  wage  wi l l  i ncrease  to  $11 .60  on  October 1 ,  2017 .
However,  based  on  the  p roposed  am endm ents con ta i ned  i n  B i l l  148 ,  the  m i n i m um  wage  wi l l  then  i ncrease  to  $14 .00  on  January 1 ,  2018  and  then  to
$15 .00  on  January 1 ,  2019 .  A si m p l e  ca l cu l a t i on  be tween  the  October 1 ,  2017  m i n i m um  wage  and  the  p roposed  i ncrease  fo r January 1 ,  2018
represen ts a  21% i ncrease  i n  j ust  the  m i n i m um  wage , l e t  a l one ,  the  d i rect  e ffect  on  payro l l  deduct i ons bo rne  by these  em p l oye rs.

T h i s i s no t  on l y sta rt l i ng  fo r em p l oye rs bu t ,  a t  the  sam e t i m e , has ce rta i n  d i rect  i m p l i ca t i ons fo r em p l oye rs who  have  wage  sca l es wh i ch  p rovi de
em p l oyees wi th  a  h i gher hourl y ra te  based  on  havi ng  com p l e ted  a  g i ven  num ber o f  hours wi th i n  the  o rgan i za t i on .  As an  exam p l e ,  m any em p l oye rs
have  wage  sca l es wh i ch  p rovi de  fo r a  f i xed  hourl y ra te  wh i ch  wi l l  then  i ncrease  upon  the  com p l e t i on  o f  a  g i ven  num ber o f  hours o f  se rvi ce  wi th i n  the
opera t i on .

Consequen t l y,  a  21% i ncrease  to  the  m i n i m um  wage  i n  2018  and  then  an  add i t i ona l  7% i ncrease  on  January 1 ,  2019  wi l l  have  a  se ri ous i m pact  on  the
wage  sca l es tha t  an  em p l oye r m ay pay i n  On ta ri o .  As an  exam p l e ,  any and  a l l  hou rl y ra tes l ess than  $14 .00  an  hour as o f  January 1 ,  2018  and
$15 .00  an  hour as o f  January 1 ,  2019  on  the  exi st i ng  sca l e  m ust  be  e l i m i na ted .  T h i s e l i m i na t i on  wi l l  m ean  tha t  em p l oyees wi l l  a t ta i n  the  h i gher ra tes
m ore  qu i ckl y and ,  a t  the  sam e t i m e , the re  wi l l  be  an  i m pu l se  on  the  pa rt  o f  these  em p l oyees to  i ncrease  the  m axi m um  ra tes beyond  the  exi st i ng
m axi m um  ra tes based  on  a  h i gher sta rt  ra te  i n  2018  and  2019 .

In  rea l  te rm s,  i t  i s ve ry l i ke l y tha t  these  em p l oye rs wi l l  have  to  red ra f t  the i r en t i re  wage  sca l es wh i ch  wi l l  resu l t  no t  on l y i n  a  h i gher i n i t i a l  sta rt  ra te  o f ,
a t  l east ,  $14 .00  and  then  $15 .00  bu t  wi l l ,  a t  the  sam e t i m e , fo rce  em p l oye rs to  g i ve  sa l a ry i ncreases beyond  $14 .00  o r $15 .00  a t  th resho l d  po i n ts
(com p l e ted  hours o f  work) wh i ch  a re  m uch  shorte r than  the  requ i red  th resho l ds under p resen t  sa l a ry sca l es.  As an  exam p l e ,  under an  exi st i ng  wage
sca l e ,  an  em p l oyee  who  i s en t i t l ed  to  $15 .50  a f te r com p l e t i ng  2 ,000  hours o f  accum u l a ted  se rvi ce  wou l d  under a  p roposed  wage  sca l e  wh i ch
com m ences a t  $14 .00  o r $15 .00  an  hour l i ke l y see  a  paym ent o f  $16 .00  an  hour upon  com p l e t i on  o f  1 ,000  hours as opposed  to  2 ,000  hours under the
o l d  st ructu re .  T h i s wi l l  m ean ,  qu i te  si m p l y,  tha t  an  em p l oyee  wou l d  rece i ve  $16 .00  an  hour i n  ha l f  the  t i m e .

Wh i l e  these  i ncreases and  the  d i rect  costs a re  d i ff i cu l t  to  com pute  a t  the  p resen t  t i m e ,  one  can  on l y i m ag i ne  the  consequences fo r an  em p l oye r who
does no t  i ncrease  i ts sa l a ry sca l es beyond  the  $14 .00  an  hour o r $15 .00  an  hour m i n i m um  wage  sta rt  ra te .  T hese  cou l d  i ncl ude ,  am ong  o the rs,  the
i nab i l i ty to  a t t ract  p roper ta l en t  to  an  em p l oye r o r,  a t  the  sam e t i m e , cause  the  rap i d  departu re  o f  l ong -se rvi ce  and  we l l -t ra i ned  sta ff  who  a re  “now” on l y
be i ng  pa i d  the  m i n i m um  wage . Longer se rvi ce  em p l oyees m ay be  upse t  tha t  the  wage  d i ffe ren t i a l  be tween  them  and  newl y h i red  em p l oyees,  who  a re
pa i d  the  m i n i m um  wage , has d i m i n i shed .  M oreover,  em p l oye rs who  do  no t  ad j ust  the i r sa l a ry sca l es cou l d  be  m et wi th  un i on  o rgan i zi ng  cam pa i gns as
l ost  wi l l  be  the  a rgum ent tha t  the  em p l oye r pays "X"  ove r the  m i n i m um  wage . T he  po ten t i a l  consequences a re  bo th  sta rt l i ng  and  extrem e l y i m portan t
fo r these  em p l oye rs to  consi de r.  Consequen t l y,  re ta i l e rs shou l d  now consi de r wha t  the i r sa l a ry sca l es m ay l ook l i ke  no t  on l y i n  ea rl y 2018 ,  bu t  a l so  a
m ore  de ta i l ed  and  e l abora te  study shou l d  be  done  fo r the  $15 .00  an  hour m i n i m um  wage  p roposed  fo r January 1 ,  2019 .

In  add i t i on  to  an  i ncrease  i n  the  m i n i m um  wage  ra te ,  the  p roposed  am endm ents i ncl ude  o the r po ten t i a l  wage-d ri ven  costs fo r em p l oye rs.  Speci f i ca l l y,
the  am endm ents p rovi de  fo r a  revi sed  ca l cu l a t i on  o f  pub l i c ho l i day pay (d i scussed  i n  fu rthe r de ta i l  be l ow) and  they i ncl ude  a  requ i rem en t tha t
em p l oyees who  ho l d  m ore  than  one  posi t i on  be  pa i d  fo r ove rt i m e  hours a t  the  ra te  o f  the  posi t i on  they a re  worki ng  du ri ng  the  ove rt i m e  pe ri od .

At  the  sam e t i m e , Part  X I I  o f  the  ESA p rovi des a t  Sect i on  42 .1  the  fo l l owi ng :

42 .1  (1 ) No  em p l oye r sha l l  pay an  em p l oyee  a t  a  ra te  o f  pay l ess than  the  ra te  pa i d  to  ano the r em p l oyee  o f  the  em p l oye r because  o f  a  d i ffe rence  i n
em p l oym ent sta tus when ,

(a ) they pe rfo rm  substan t i a l l y the  sam e ki nd  o f  work i n  the  sam e estab l i shm ent;

(b ) the i r pe rfo rm ance  requ i res substan t i a l l y the  sam e ski l l ,  e ffo rt  and  responsi b i l i ty;  and

(c) the i r work i s pe rfo rm ed  under si m i l a r worki ng  cond i t i ons.

Excep t i on

(2 ) Subsect i on  (1 ) does no t  app l y when  the  d i ffe rence  i n  the  ra te  o f  pay i s m ade  on  the  basi s o f ,

(a ) a  sen i o ri ty system ;

(b ) a  m eri t  system ;

(c) a  system  tha t  m easures ea rn i ngs by quan t i ty o r qua l i ty o f  p roduct i on ;  o r



(d ) any o the r facto r o the r than  sex o r em p l oym ent sta tus.

Reduct i on  p roh i b i ted

(3 ) No  em p l oye r sha l l  reduce  the  ra te  o f  pay o f  an  em p l oyee  i n  o rde r to  com p l y wi th  subsect i on  (1 ).

Based  on  th i s am endm ent,  fu l l -t i m e  and  pa rt -t i m e  em p l oyees pe rfo rm i ng  the  sam e du t i es wi l l  be  en t i t l ed  to  the  sam e sa l a ry.  A l though  th i s type  o f
p rovi si on  a l ready exi sts i n ,  am ong  o the rs,  the  Provi nce  o f  Québec,  On ta ri o  em p l oye rs m ust  ca re fu l l y exam i ne  whe the r the i r exi st i ng  po l i ci es regard i ng
wages a re  na t i ona l  i n  scope  o r p rovi nce  by p rovi nce .  In  the  l a t te r case ,  these  em p l oye rs shou l d  l ook a t  no t  on l y the  e ffect  wi th i n  the  Provi nce  o f
On ta ri o ,  bu t  a l so  i n  o the r p rovi nces where  th i s type  o f  p rovi si on  does no t  exi st .  Consequen t l y,  these  em p l oye rs shou l d  ca re fu l l y consi de r whe the r to
i m p l em ent such  a  ru l e  as soon  as possi b l e  na t i ona l l y,  i ncl ud i ng  those  p rovi nces where  l anguage  si m i l a r to  Sect i on  42 .1  i s no t  found .

S i m i l a rl y,  the re  a re  o the r am endm ents wh i ch  m ay have  a  si m i l a r e ffect  depend i ng  on  whe the r,  fo r exam p l e ,  a  re ta i l e r has e i the r a  na t i ona l  se t  o f
worki ng  cond i t i ons o r opera tes on  a  p rovi nce  by p rovi nce  basi s.  T hese  am endm ents app l y to ,  am ong  o the rs,  Part  X  dea l i ng  wi th  pub l i c ho l i days and  the
ru l es fo r ca l cu l a t i ng  en t i t l em en t to  pay under Sect i ons 27 ,  28  and  30  o f  the  ESA wh i ch  a re  am ended  to  requ i re  paym ent o f  p rem i um  pay fo r work on  a
pub l i c ho l i day i nstead  o f  a l l owi ng  a  d i ffe ren t  da te  o f  ce l eb ra t i on  to  be  subst i tu ted .  Fu rthe r,  Sect i on  29  has been  am ended  to  estab l i sh  new subst i tu t i on
ru l es when  a  pub l i c ho l i day fa l l s on  a  day tha t  wou l d  no t  o rd i na ri l y be  a  worki ng  day fo r an  em p l oyee .

Previ ousl y,  i f  em p l oyees were  no t  schedu l ed  to  work on  the  day o f  the  occu rrence  o f  the  pub l i c ho l i day,  such  em p l oyee  wou l d  rece i ve  pub l i c ho l i day
pay equ i va l en t  to  h i s o r he r wages ea rned  i n  the  p reced i ng  fou r weeks,  d i vi ded  by 20 .  Under the  new am endm ents,  an  em p l oye r m ust  ca l cu l a te  pub l i c
ho l i day pay by taki ng  the  em p l oyee 's wages ea rned  i n  the  p revi ous pay cycl e  and  d i vi d i ng  them  by the  num ber o f  days the  em p l oyee  worked .

Part  X IV wh i ch  dea l s wi th  l eave  o f  absences have  been  am ended  to  i ncrease  the  en t i t l em en t to  fam i l y m ed i ca l  l eave  f rom  up  to  e i gh t  (8 ) weeks to  up
to  twen ty-seven  (27 ) weeks.  Wh i l e  the  l eave  o f  absence  i s wi thou t  pay,  th i s wi l l ,  o f  cou rse ,  ob l i ge  re ta i l e rs to  p roperl y ensure  tha t  these  absences a re
we l l -cove red  and  hum an resources departm en ts wi th i n  these  em p l oye rs shou l d  be  p roperl y m ade  aware  o f  bo th  the i r ri gh ts to  requ i re  a  m ed i ca l
ce rt i f i ca te  f rom  a  qua l i f i ed  hea l th  p ract i t i one r regard i ng  the  na tu re  o f  the  m ed i ca l  l eave  and ,  a t  the  sam e t i m e , p roperl y understand  the  m ean i ng  o f
such  te rm s such  as "se ri ous m ed i ca l  cond i t i on "  wi th  a  "si gn i f i can t  ri sk o f  dea th "  as found  i n  the  p roposed  l anguage  o f  the  ESA.

At the  sam e t i m e , si gn i f i can t  changes have  been  m ade  to  the  Persona l  Em ergency Leave  p rovi si ons,  so  tha t  ten  (10 ) days o f  l eave ,  i ncl ud i ng  two  (2 )
newl y pa i d  days,  wi l l  be  ava i l ab l e  to  a l l  em p l oyees fo r such  reasons as sexua l  vi o l ence ,  i l l ness,  i n j u ry o r o the r u rgen t  m a tte rs re l a ted  to  an  i nd i vi dua l
o r ce rta i n  fam i l y m em bers.  T he  pa i d  days wi l l  be  requ i red  to  be  taken  be fo re  the  unpa i d  days.  Under the  am endm ents,  em p l oye rs wou l d  be  p roh i b i ted
from  requ i ri ng  em p l oyees to  ob ta i n  and  p rovi de  m ed i ca l  ce rt i f i ca tes to  j ust i fy these  l eaves,  even  i f  an  em p l oye r po l i cy and /o r co l l ect i ve  ag reem ent
a ffo rded  the  em p l oye r tha t  ri gh t .  T he  a l ready d i ff i cu l t  i ssue  o f  a t tendance  m anagem ent appears se t  to  becom e even  m ore  cha l l eng i ng  fo r em p l oye rs.

Your a t ten t i on  i s d rawn  to  Parts V I I .1  and  VI I .2  o f  the  p roposed  am endm ents wh i ch  re l a te  to  requests regard i ng  changes to  schedu l e  o r work l oca t i on
and  the  speci f i c i ssue  o f  schedu l i ng .  Fi rst ,  a t  Sect i on  21 .2  o f  the  p roposed  am endm ents,  an  em p l oyee  who  has been  em p l oyed  by h i s o r he r em p l oye r
fo r a t  l east  th ree  (3 ) m on ths m ay subm i t  a  request ,  i n  wri t i ng ,  to  the  em p l oye r request i ng  changes to  h i s em p l oyee  schedu l e  o r work l oca t i on .  Wh i l e  the
em p l oye r i s g i ven  the  ri gh t  to  accep t  o r re fuse  the  request ,  one  can  on l y i m ag i ne  wha t  fu tu re  am endm ents to  the  ESA m ay be  on  the  ho ri zon  o r,  sooner,
wha t  case  l aw m ay be  crea ted  under th i s sect i on  wh i ch  cou l d  be  a l ong  the  l i nes o f  i m posi ng  on  em p l oye rs the  ob l i ga t i ons aki n  to  workp l ace
accom m odat i on  found  i n  hum an ri gh ts cases.  Wh i l e  t i m e  wi l l  on l y te l l  the  l eve l s to  wh i ch  the  au tho ri t i es m ay go  to  p ro tect  em p l oyees who  m ake  such
requests,  the  am endm ents a re  a l so  si l en t  as to  wha t  a re  the  ob l i ga t i ons o f  the  em p l oye r to  respect  the  new l oca t i on  o r,  fo r tha t  m a tte r,  the  new
schedu l e .

In  th i s regard ,  one  can  easi l y asce rta i n  the  d i ff i cu l ty fo r em p l oye rs i n  the  re ta i l  secto r to  ab i de  by these  ru l es when  one  consi de rs tha t  hours wi th i n  a
sto re  a re  deve l oped  ove r the  years by studyi ng  custom er tendenci es,  the  num ber o f  custom ers tha t  vi si t  a  sto re  a t  g i ven  hours and  the  e ffect  o f  speci a l
p rom ot i ons on  the  num ber o f  custom ers i n  a  sto re .  T hese  facto rs a re  used  to  de te rm i ne  the  num ber o f  em p l oyees requ i red  a t  any g i ven  t i m e  du ri ng  the
re ta i l e rs'  hou rs o f  opera t i on .  Based  on  th i s,  does th i s m ean  tha t  the  re ta i l e r wi l l  have  to  accom m odate  the  t ransfe rri ng  em p l oyee  by rem ovi ng  one  o r
m ore  o f  the  exi st i ng  sto re  em p l oyees f rom  the  schedu l e  o r wou l d  i t  be  su ff i ci en t  fo r an  em p l oye r to  be  ab l e  to  say tha t  the re  a re  no  hours ava i l ab l e  as
requested  and ,  equa l l y as app l i cab l e ,  the re  a re  no  posi t i ons ava i l ab l e  a t  the  l oca t i on  requ i red .  T here fo re ,  we  canno t  accom m odate  the  request .  T he
am endm ents a re  si l en t  on  th i s po i n t .

A t  the  sam e t i m e , the re  a re  schedu l i ng  am endm ents o f  th ree  (3 ) hours wh i ch  wi l l  be  app l i cab l e  to  em p l oyees who  a re  regu l a rl y schedu l ed  to  work m ore
than  th ree  (3 ) hours a  day,  requ i red  to  p resen t  them se l ves fo r work,  bu t   work l ess than  th ree  (3 ) hours i n  the  day.  T here  a re ,  o f  cou rse ,  excep t i ons to  the
ru l e  found  a t  Sect i on  21 .3 (2 ) wh i ch  i ncl ude ,  f i re ,  l i gh tn i ng ,  power fa i l u re ,  sto rm s o r si m i l a r causes beyond  the  em p l oye r's con tro l  tha t  resu l t  i n  the
stopp i ng  o f  work.  However,  the re  i s now an  added  ob l i ga t i on  to  a  m i n i m um  o f  th ree  (3 ) hours as se t  fo rth  i n  the  p roposed  am endm ents.  Here  aga i n ,  the
l eg i sl a t i on  i n  Québec i s i den t i ca l  and ,  the re fo re ,  re ta i l e rs m ay be  we l l  wi se  to  revi si t  th i s i ssue  a l ong  wi th  the  i ssues m en t i oned  above  to  de te rm i ne
whe the r a  schedu l i ng  po l i cy shou l d  app l y na t i ona l l y o r on  a  p rovi nce  by p rovi nce  basi s.

Pu t t i ng  asi de  the  adm i n i st ra t i ve  am endm ents to  the  powers o f  i nvest i ga to rs under the  ESA, the re  rem a i ns one  l ast  i m portan t  consi de ra t i on  wh i ch
re l a tes to  p ract i ce  o f  re ta i l e rs h i ri ng  pe rsonne l  sta ff i ng  agenci es to  p rovi de  pa rt -t i m e  sta ff  to  he l p  du ri ng  rush  pe ri ods,  such  as,  back-to -schoo l  o r the
ho l i day season .  In  th i s regard ,  Art i cl e  42 .2  o f  the  p roposed  am endm ents cl ea rl y sta tes tha t  a  tem pora ry he l p  agency canno t  pay an  assi gnm ent
em p l oyee  who  i s assi gned  to  pe rfo rm  work fo r a  cl i en t  a t  a  ra te  pa i d  l ess than  the  ra te  pa i d  to  an  em p l oyee  o f  the  cl i en t  where  they pe rfo rm  the  sam e
ki nd  o f  work i n  the  estab l i shm ent and  wh i ch  requ i res substan t i a l l y the  sam e ski l l ,  e ffo rt  and  responsi b i l i ty and  a re  pe rfo rm ed  under si m i l a r worki ng
cond i t i ons.

Wh i l e  th i s p rovi si on  m ay seem  d i ff i cu l t  to  understand ,  the re  a re  ce rta i n  o the r j u ri sd i ct i ons i n  the  worl d ,  i ncl ud i ng ,  the  UK, where  agency em p l oyees
a f te r fo rty f i ve  (45 ) days o f  work a re  requ i red  to  rece i ve  the  sam e sa l a ry as the  regu l a r em p l oyees o f  the  em p l oye r worki ng  besi de  them .

Based  on  th i s l ast  po i n t ,  i t  i s cl ea r f rom  the  p roposed  am endm ents,  tha t  the  On ta ri o  Governm ent i s l ooki ng  to  he l p  the  l ower pa i d  and  m ore  vu l ne rab l e
worke rs.  In te rest i ng l y enough ,  th i s wou l d  no t  seem  to  be  an  i so l a ted  a t tem pt,  bu t  ra the r i n  keep i ng  wi th  ce rta i n  o the r j u ri sd i ct i ons i ncl ud i ng ,  I re l and ,
where  i n  M ay 2017 ,  the  I ri sh  governm ent approved  p roposa l s fo r new l eg i sl a t i on  to  i ncrease  the  p ro tect i on  o f  the  l ower pa i d  vu l ne rab l e  worke rs.  One
th i ng  i s,  however,  abundan t l y cl ea r,  the  i dea  he re  was to  p ro tect  aga i nst  vi o l a t i ons wh i ch  had  been  abundan t  i n  the  I ri sh  workfo rce  as re l a ted  to  these
l ow pa i d  vu l ne rab l e  worke rs.  However,  under the  I ri sh  l aw, the re  was no  a t tem pt to  i ncrease  the  m i n i m um  wage  wi th i n  a  short  pe ri od  o f  t i m e  based  on
to ta l l y un reasonab l e  and  un rea l i st i c pe rcen tage  i ncreases.

Asi de  f rom  the  ESA am endm ents,  seve ra l  changes to  the  LRA were  a l so  p roposed .  Wh i l e  these  a re  m ore  genera l  i n  app l i ca t i on ,  the re  a re  ce rta i n l y,  a t
l east ,  a  coup l e  o f  am endm ents wh i ch  a re  o f  pa rt i cu l a r i m portance  to  the  em p l oye rs wi th i n  these  secto rs.

T he  f i rst  i s found  a t  Sect i on  6 .1 (6 ) wh i ch  sta tes the  fo l l owi ng :

Board  de te rm i na t i ons,  e tc. ,  no  no t i ce  o f  d i sag reem ent

(6 ) T he  fo l l owi ng  ru l es app l y i f  the  Board  does no t  rece i ve  a  no t i ce  under wi thou t  a  vo te  b  sect i on  (4 ):

1 .  I f  the  Board  de te rm i nes tha t  20  pe r cen t  o r m ore  o f  the  i nd i vi dua l s i n  the  ba rga i n i ng  un i t  p roposed  i n  the  app l i ca t i on  under subsect i on  (1 ) appear to
be  m em bers o f  the  un i on  a t  the  t i m e  the  app l i ca t i on  was f i l ed ,  the  Board  sha l l  d i rect  the  em p l oye r to  p rovi de  the  l i st  to  the  t rade  un i on .



2 .  I f  the  Board  de te rm i nes tha t  fewer than  20  pe r cen t  o f  the  i nd i vi dua l s i n  the  ba rga i n i ng  un i t  p roposed  i n  the  app l i ca t i on  under subsect i on  (1 ) appear
to  be  m em bers o f  the  un i on  a t  the  t i m e  the  app l i ca t i on  was f i l ed ,  the  Board  sha l l  d i sm i ss the  app l i ca t i on .

Leavi ng  asi de  the  en t i re  quest i on  o f  the  a rt i f i ci a l  th resho l d  o f  20%, subparagraph  1  o f  th i s subsect i on  i s pa rt i cu l a rl y d i ff i cu l t  to  understand .  T here
seem s to  be  no  l og i ca l  j ust i f i ca t i on  fo r th i s p rovi si on  o the r than  m aki ng  i t  m ore  si m p l e  fo r t rade  un i ons to  ga i n  access to  po ten t i a l  m em bersh i p  l i sts
wh i ch ,  i n  ou r vi ew, i s con tra ry to  the  basi c ru l e  tha t  em p l oyees a re ,  a t  the  sam e t i m e , f ree  to  j o i n  o r no t  j o i n  a  t rade  un i on .  I t  wou l d  a l so  seem  to  g i ve
un i ons a  g rea te r ri gh t  to  f i l e  an  i n i t i a l  app l i ca t i on  fo r ce rt i f i ca t i on ,  wi thd raw i t  be fo re  a  vo te  (to  avo i d  a  ba r f rom  reapp l yi ng ),  and  f i l e  a  subsequen t
one  short l y the rea f te r.  We suggest  tha t  the  p roposed  am endm ent m ay vi o l a te  the  ri gh t  o f  em p l oyees i n  the  Provi nce  o f  On ta ri o  who  do  no t  wi sh  to  be
rep resen ted  by a  t rade  un i on .

In  add i t i on ,  when  one  consi de rs the  deci si ons o f  the  Suprem e Court  o f  Canada  wh i ch  accep t  bo th  i n te rna t i ona l  t rea t i es and  i n te rna t i ona l  ru l es re l a t i ng
to  l abour and  em p l oym ent,  i t  wi l l  be  i n te rest i ng  to  see  whe the r th i s speci f i c p roposed  am endm ent can  wi thstand  scru t i ny i n  l i gh t  o f  the  ri gh t  o f
em p l oyees to  j o i n  o r no t  j o i n  a  t rade  un i on  based  on  Conven t i on  No  87  and /o r Conven t i on  No  98  o f  the  In te rna t i ona l  Labour Organ i za t i on  (he re i na f te r
re fe rred  to  as the  " ILO" ).  As i nd i ca ted ,  som e days ago ,  ou r federa l  L i be ra l  Governm ent i s p roposi ng  to  si gn  Conven t i on  No  98  wh i ch ,  to  da te ,  Canada
has no t  si gned .  Consequen t l y,  em p l oye rs wou l d  be  wi se  to  consi de r the  app l i ca t i on  o f  these  conven t i ons based  on  the  reason i ng  o f  the  Suprem e Court
o f  Canada  i n  ce rta i n  o f  i ts p revi ous deci si ons and  i ts e ffect  on  the  i nd i vi dua l  ri gh ts o f  the  em p l oyees con tem p l a ted  by an  app l i ca t i on  i n  ce rt i f i ca t i on
and  the  p roposed  am endm ents con tem p l a ted  by Sect i on  6 .1 (6 ) (1 ).

T he  sam e types o f  consi de ra t i on  wi l l  app l y i n  respect  o f  a  second  am endm ent p roposed  dea l i ng  wi th  the  i ssue  o f  app l i ca t i ons fo r ce rt i f i ca t i on  wi thou t  a
vo te  wi th i n  ce rta i n  i ndustri es as con tem p l a ted  by Sect i on  15 .3 .  T hese  types o f  em p l oye rs a re :

App l i ca t i on  fo r ce rt i f i ca t i on  wi thou t  a  vo te ,  ce rta i n  i ndustri es

De f i n i t i ons

15 .3    (1 )  In  th i s sect i on ,

"bu i l d i ng  se rvi ces i ndustry"  m eans,  sub j ect  to  the  regu l a t i ons,  busi nesses engaged  i n  p rovi d i ng  se rvi ces d i rect l y o r i nd i rect l y by o r to  a  bu i l d i ng  owner
o r m anager tha t  a re  re l a ted  to  se rvi ci ng  the  p rem i ses,  i ncl ud i ng  bu i l d i ng  cl ean i ng  se rvi ces,  food  se rvi ces and  securi ty se rvi ces;  ("i ndustri e  des se rvi ces
de  gest i on  d ' i mmeub l es" )

"hom e ca re  and  com m un i ty se rvi ces i ndustry"  m eans,  sub j ect  to  the  regu l a t i ons,  busi nesses engaged  i n  p rovi d i ng  com m un i ty se rvi ces under the  Hom e
Care  and  Com m un i ty Servi ces Act ,  1994  ;  ("i ndustri e  des se rvi ces de  so i ns à  domi ci l e  e t  des se rvi ces communau ta i res" )

" speci f i ed  i ndustry em p l oye r"  m eans a  pe rson  who  opera tes a  busi ness i n  the  bu i l d i ng  se rvi ces i ndustry,  the  hom e ca re  and  com m un i ty se rvi ces i ndustry
o r the  tem pora ry he l p  agency i ndustry;  ("emp l oyeur d 'une  i ndustri e  dé te rmi née")

" tem pora ry he l p  agency i ndustry"  m eans,  sub j ect  to  the  regu l a t i ons,  busi nesses engaged  i n  em p l oyi ng  pe rsons fo r the  pu rpose  o f  assi gn i ng  them  to
perfo rm  work on  a  tem pora ry basi s fo r cl i en ts o f  the  em p l oye r.  ("i ndustri e  des agences de  p l acement tempora i re" )

T he  i ncl usi on  o f  the  tem pora ry he l p  agency i ndustry i n  these  p roposed  am endm ents i s o f  pa rt i cu l a r i m portance  to  em p l oye rs i n  the  re ta i l  i ndustry who
com m on l y i ncrease  sta ff i ng  l eve l s du ri ng  i nven to ry-taki ng ,  back-to -schoo l  and  ho l i day seasons bo th  the i r sto res and  d i st ri bu t i on  cen tres.  We expect  to
see  an  i ncrease  i n  un i on  o rgan i zi ng  cam pa i gns as a  resu l t .

Here  aga i n ,  a t ten t i on  m ust  be  d rawn  to  the  reason i ng  con ta i ned  i n  the  ILO's Com m i t tee  o f  Experts'  deci si on  (ILO, 1996e ,  Case  No . 1765 ,  pa ra .  100)
where i n  i t  was deci ded :

[W]hen  na t i ona l  l eg i sl a t i on  p rovi des fo r a  com pu l so ry p rocedure  fo r recogn i zi ng  un i ons as excl usi ve  ba rga i n i ng  agen ts [ rep resen t i ng  a l l  the  worke rs,
and  no t  j ust  the i r m em bers],  ce rta i n  sa feguards shou l d  be  a t tached ,  such  as:  (a ) the  ce rt i f i ca t i on  to  be  m ade  by an  i ndependen t  body;  (b ) the
rep resen ta t i ve  o rgan i za t i on  to  be  chosen  by a  m a j o ri ty vo te  o f  the  em p l oyee  i n  the  un i t  concerned ;  (c) the  ri gh t  o f  an  o rgan i sa t i on ,  wh i ch  i n  a  p revi ous
trade  un i on  e l ect i on  fa i l ed  to  secure  a  su ff i ci en t l y l a rge  num ber o f  vo tes,  to  request  a  new e l ect i on  a f te r a  st i pu l a ted  pe ri od ;  (d ) the  ri gh t  o f  any new
organ i za t i on  o the r than  the  ce rt i f i ed  o rgan i sa t i on  to  dem and  a  new e l ect i on  a f te r a  reasonab l e  pe ri od  has e l apsed .  (h i gh l i gh t i ng  ou rs)

T here fo re ,  based  on  the  sam e consi de ra t i ons se t  ou t  above  i n  respect  o f  Sect i on  6 .1  (6 ) o f  the  p roposed  am endm ents,  the  app l i ca t i on  o f  ILO p ri nci p l es
as de te rm i ned  by the  Suprem e Court  o f  Canada  wh i ch  favour t rade  un i ons and  the i r ri gh ts shou l d  a l so  be  app l i cab l e  to  em p l oye rs and  em p l oyees a l i ke .

In  essence ,  i f  the  ILO p ri nci p l es a re  to  be  used  to  i n te rp re t  and  extend  ri gh ts under l abour re l a t i ons sta tu tes i n  Canada ,  the  sam e reason i ng  shou l d
app l y to  p rovi si ons wh i ch  a t tem pt to  i gno re  the  ILO p ri nci p l es and  d i m i n i sh  the  ri gh ts o f  em p l oye rs and  em p l oyees.

Based  on  the  reason i ng  o f  the  Com m i t tee  o f  Experts,  the  l abour re l a t i ons system s wh i ch  exi st  i n  Canada  (and  the  Un i ted  Sta tes) shou l d  p rovi de  fo r a
secre t  ba l l o t  vo te  o f  those  i nd i vi dua l s con tem p l a ted  by the  app l i ca t i on  i n  ce rt i f i ca t i on  and  no t  a  ca rd  check basi s fo r ce rt i f i ca t i on  as con tem p l a ted  by
Sect i on  15 .1  o f  the  p roposed  am endm ents under the  LRA.

Fi na l l y,  the  am endm ents p rovi de  the  OLRB wi th  the  au tho ri ty to  revi ew the  st ructu re  o f  ba rga i n i ng  un i ts and ,  i n  ce rta i n  ci rcum stances,  conso l i da te
barga i n i ng  un i ts o f  the  em p l oye r tha t  a re  rep resen ted  by the  sam e t rade  un i on .  Any exi st i ng  co l l ect i ve  ag reem ent be tween  the  em p l oye r and  the  un i on
wou l d  then  app l y wi thou t  m od i f i ca t i on  to  the  conso l i da ted  ba rga i n i ng  un i t .  T h i s i s o f  pa rt i cu l a r concern  to  re ta i l e rs wi th  l oca t i ons tha t  a re  separa te l y
rep resen ted .  Under the  exi st i ng  LRA, the re  i s no  p rocess to  conso l i da te  ba rga i n i ng  un i ts.

Wh i l e  t i m e  wi l l  te l l  whe the r these  am endm ents wi l l ,  i n  e ffect ,  com e i n to  l aw, i t  st i l l  rem a i ns p ruden t  tha t  em p l oye r g roups and  em p l oye rs ca re fu l l y
consi de r po ten t i a l  cha l l enges to  the  l ega l i ty o f ,  a t  l east ,  these  two  (2 ) p roposed  am endm ents d i scussed  above  i n  l i gh t  o f  the  reason i ng  wh i ch  ou r
Suprem e Court  o f  Canada  has fo l l owed  ove r the  l ast  num ber o f  yea rs and  the  i n te rp re ta t i on  g i ven  to  the  ILO Conven t i ons No .  87  and  98  by the
Com m i t tee  o f  Experts.

T he  road  ahead  i s ye t  to  be  de te rm i ned .

By:  Cl i f fo rd  J.  Hart,  M i che l l e  S .  Henry,  Danny J.  Kau fe r,  Duncan  M arsden,  Dan  Pa l ayew, André  Royer,  Robert  We i r,  Be than  Di nn i ng
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