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ARTICLE

A Pure Question of Law May be Decided by the Judge at the Authorization Stage
The  Court  o f  Appea l  con f i rmed  tha t  a  pu re  quest i on  o f  l aw  may be  deci ded  by the  judge  a t  the  au tho ri za t i on  stage  and  ru l ed  on  the  re l a t i ve  e f fect  o f  a
judgment au tho ri zi ng  a  cl ass act i on  fo r se t t l emen t pu rposes coveri ng  on l y some o f  the  de fendan ts.

In  a  unan i m ous deci si on  rendered  on  Novem ber 15 ,  2019 ,  the  Court  o f  Appea l  o f  Québec (the  “Court  o f  Appea l ”) d i sm i ssed  the  appea l  f rom  the
j udgm ent o f  the  Honourab l e  Judge  Stéphane  Sansfaçon  rendered  on  M ay 14 ,  2018 ,  d i sm i ssi ng  the  app l i ca t i on  fo r au tho ri za t i on  to  b ri ng  a  cl ass act i on
aga i nst  the  responden ts,  based  on  sect i on  230(c) o f  the  Consumer Pro tect i on  Act.

T he  Court  o f  Appea l ,  a f te r reca l l i ng  the  l i m i ted  power o f  i n te rven t i on  o f  a  cou rt  o f  appea l  a t  the  au tho ri za t i on  stage ,  based  on  the  Suprem e Court 's
f i nd i ngs i n  i ts recen t  deci si on  L 'Ora to i re  St-Joseph  du  Mon t-Roya l  v.  J.J. ,  (2019  SCC 35),  de te rm i ned  tha t  the  t ri a l  j udge  d i d  no t  com m i t  any e rro r o f
l aw and  tha t  h i s j udgm ent d i d  no t  resu l t  f rom  a  m an i fest l y i l l -founded  assessm ent o f  the  a rguab l e  case  test  p rovi ded  fo r i n  a rt i cl e  575 .2 º  C.p .c.

T he  cl ass act i on ,  fo r wh i ch  au tho ri za t i on  was sough t ,  cove red  cases where  the  responden ts,  i n  the  te l ecom m un i ca t i ons and  soci a l  m ed i a  f i e l d ,  o ffe red
consum ers a  se rvi ce  fo r wh i ch  a  m on th l y ra te  was i ncl uded  i n  the  con tract .   T he  con tract  a l so  p rovi ded  tha t  du ri ng  the  f i rst  few m on ths,  th i s ra te  wou l d
be  l ower,  o r even  ze ro ,  i n  ce rta i n  cases.

T hus,  the  consum er wou l d  pay the  reduced  ra te  p rovi ded  fo r i n  the  con tract  fo r a  ce rta i n  pe ri od  o f  t i m e  and ,  a t  the  end  o f  the  pe ri od ,  wou l d  be  b i l l ed
the  fu l l  ra te ,  a l so  p rovi ded  fo r i n  the  con tract .  T he  consum er re ta i ned  the  ri gh t ,  a t  any t i m e  and  a t  h i s/he r so l e  d i scre t i on ,  to  te rm i na te  the  con tract
concl uded  wi th  one  o f  these  sam e responden ts,  wi thou t  cha rge .

T he  Court  o f  Appea l  no ted  tha t  the  j udge  heari ng  an  app l i ca t i on  fo r au tho ri za t i on  m ay deci de  a  quest i on  o f  l aw a t  th i s p re l i m i na ry stage  and  tha t  the
court  m ust  necessari l y i n te rp re t  the  l aw to  de te rm i ne  whe the r the  cl ass act i on  fo r wh i ch  such  ce rt i f i ca t i on  i s sough t  i s m an i fest l y un founded  i n  l aw.

T h i s exce rp t  f rom  the  j udgm ent speaks vo l um es abou t  the  f i l te ri ng  ro l e  a t  the  au tho ri za t i on  stage :  

[8 ]  To  ag ree  wi th  the  appe l l an t 's a rgum ents on  th i s i ssue  wou l d  ensure  tha t ,  desp i te  a  m an i fest l y un founded ,  even  i rra t i ona l ,  l ega l  a rgum ent i n
support  o f  the  app l i ca t i on  fo r au tho ri za t i on ,  the  j udge  wou l d  have  no  cho i ce  bu t  to  re fe r the  ana l ysi s to  the  t ri a l  j udge  and  consi de r the  cri te ri on  i n
pa rag raph  575 .2  C.C.P.  m e t.  T he  f l exi b l e  and  l i be ra l  approach  advoca ted  by the  Suprem e Court 's j u ri sp rudence  on  au tho ri za t i on ,  and  re i te ra ted
by th i s Court  on  severa l  occasi ons,  does no t  go  tha t  fa r and  the  au tho ri za t i on  j udge 's screen i ng  ro l e  m akes sense  he re .

In  the  p resen t  case ,  the  Court  o f  Appea l  he l d  tha t  sect i on  230(c) o f  the  Consumer Pro tect i on  Act does no t  app l y to  si tua t i ons where ,  as i n  the  case  under
study,  the  consum er knows and  i s ab l e  to  assess the  te rm s o f  the  con tract  f rom  the  ou tse t  and  a l so  to  g i ve  i n fo rm ed  consen t  to  be i ng  charged  the  regu l a r
p ri ce  a t  the  end  o f  the  pe ri od  p rovi ded  fo r i n  the  con tractua l  ag reem ent.

T he  Court  o f  Appea l  a l so  speci f i ed  tha t ,  a l though  i n  th i s case  the  t ri a l  j udge  au tho ri zed  the  cl ass act i on ,  fo r se t t l em en t pu rposes,  aga i nst  ce rta i n
de fendan ts,  th i s d i d  no t  m ean  tha t  he  was abso l u te l y requ i red  to  au tho ri ze  the  cl ass act i on  aga i nst  the  de fendan ts who  d i d  no t  pa rt i ci pa te  i n  the
se t t l em en t.

T he  Court  o f  Appea l  po i n ted  ou t  tha t  the  ana l ysi s o f  the  cri te ri a  i n  a rt i cl e  575  C.C.P.  i s m ore  f l exi b l e  when  approvi ng  a  se t t l em en t ag reem ent.  T he
j udgm ent au tho ri zi ng  the  i nst i tu t i on  o f  a  cl ass act i on  fo r the  pu rpose  o f  approvi ng  a  se t t l em en t coveri ng  on l y som e o f  the  de fendan ts the re fo re  has no
e ffect  on  de fendan ts who  do  no t  pa rt i ci pa te  i n  tha t  se t t l em en t,  wh i ch  ho l d i ng  was cl ea rl y speci f i ed  i n  the  j udgm ent.

T h i s deci si on  o f  the  Court  o f  Appea l  thus con f i rm s i m portan t  p ri nci p l es and  wi l l  g i ve  j udges a  so l i d  basi s fo r deci d i ng  a  quest i on  o f  l aw a t  the
au tho ri za t i on  stage .
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