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Into choppy waters – Canada’s highest court creates waves for employers
A ve ry recen t  deci si on  f rom  the  Suprem e Court  o f  Canada  app l i es fu rthe r p ressu re  on  em p l oye rs i n  the  a rea  o f  “post-te rm i na t i on ” i ncen t i ve
com pensa t i on .  Em p l oye rs m ay face  i ncreased  cl a i m s f rom  em p l oyees fo r such  com pensa t i on ,  even  fo r pe ri ods o f  t i m e  i n  wh i ch  they a re  no t  worki ng .
However,  the re  a re  steps tha t  em p l oye rs can  take  to  m i t i ga te  ri sk f rom  th i s new ru l i ng .

In  the  Matthew s v.  Ocean  Nu tri t i on  Canada  L td . case ,  the  Suprem e Court  o f  Canada  awarded  a  fo rm er sen i o r execu t i ve  m ore  than  $1  m i l l i on  fo r the
l oss o f  a  l ong -te rm  i ncen t i ve  p l an  (LT IP) paym ent tha t  he  wou l d  have  rece i ved  du ri ng  a  15 -m on th  no t i ce  pe ri od ,  am ong  o the r th i ngs.

The background

Key facts o f  the  case :

Beg i nn i ng  i n  1997 ,  the  fo rm er em p l oyee  had  occup i ed  severa l  sen i o r m anagem ent posi t i ons wi th  Ocean  Nu tri t i on .

Under Ocean  Nu tri t i on ’s LT IP,  a  “Rea l i za t i on  Even t”,  such  as the  sa l e  o f  the  com pany,  t ri gge red  paym ents to  em p l oyees who  qua l i f i ed  under the
LT IP.

T he  em p l oyee  even tua l l y l e f t  Ocean  Nu tri t i on  i n  June  2011  and  a l l eged  construct i ve  d i sm i ssa l .  T he  t ri a l  j udge  found  tha t  a  new COO, h i red  i n
2007 ,  engaged  i n  a  fou r-year “cam pa i gn ”,  cha racte ri zed  by l i es and  d i shonesty,  to  push  the  fo rm er em p l oyee  ou t  o f  opera t i ons.

Approxi m a te l y 13  m on ths a f te r the  fo rm er em p l oyee ’s departu re ,  Ocean  Nu tri t i on  was so l d  and  the  sa l e  const i tu ted  a  “Rea l i za t i on  Even t” under the
LT IP.

Because  the  fo rm er em p l oyee  was no  l onger worki ng  a t  Ocean  Nu tri t i on  a t  tha t  t i m e ,  the  em p l oye r took the  posi t i on  tha t  the  em p l oyee  was no t
en t i t l ed  to  any LT IP paym ent.

T he  fo rm er em p l oyee  a rgued  o the rwi se ,  a l l eg i ng  tha t  he  was construct i ve l y d i sm i ssed  and  en t i t l ed  to  the  LT IP paym ent.

A t  t ri a l ,  the  court  concl uded  tha t  Ocean  Nu tri t i on  had  construct i ve l y d i sm i ssed  the  em p l oyee .  T he  t ri a l  j udge  de te rm i ned  tha t  the  fo rm er em p l oyee  was
owed  a  no t i ce  pe ri od  o f  15  m on ths.  T he  Nova  Sco t i a  Court  o f  Appea l  ag reed  wi th  the  construct i ve  d i sm i ssa l  ru l i ng  and  the  15 -m on th  no t i ce  pe ri od ,  bu t
found  tha t  the  fo rm er em p l oyee  was no t  en t i t l ed  to  dam ages on  accoun t  o f  the  l ost  LT IP paym ent.  T he  fo rm er em p l oyee  appea l ed .

The applicable legal framework

T he  Suprem e Court  o f  Canada  ou t l i ned  two  quest i ons tha t  cou rts shou l d  ask when  de te rm i n i ng  whe the r an  em p l oyee  i s en t i t l ed  to  paym ent under an
LT IP o r si m i l a r i ncen t i ve  p l an :

1.  Wou l d  the  em p l oyee  have  been  en t i t l ed  to  the  bonus o r bene f i t  as pa rt  o f  the i r com pensa t i on  du ri ng  the  reasonab l e  no t i ce  pe ri od?

2.  I f  so ,  do  the  te rm s o f  the  em p l oym ent con tract  o r bonus p l an  unam b i guousl y take  away o r l i m i t  tha t  com m on l aw ri gh t?

Si nce  the  Rea l i za t i on  Even t  (i .e . ,  the  sa l e  o f  busi ness) occu rred  du ri ng  the  15 -m on th  no t i ce  pe ri od  and  because  the  l anguage  o f  the  LT IP d i d  no t
cl ea rl y and  unam b i guousl y depri ve  the  em p l oyee  o f  th i s en t i t l em en t,  the  Suprem e Court  de te rm i ned  tha t  he  was en t i t l ed  to  the  paym ent.

T he  Court  revi ewed  the  LT IP p l an  l anguage ,  wh i ch  i nd i ca ted ,  am ong  o the r th i ngs:

T ha t  the  em p l oye r had  no  ob l i ga t i on  under the  ag reem ent to  the  fo rm er em p l oyee  un l ess,  on  the  da te  o f  a  Rea l i za t i on  Even t ,  the  fo rm er em p l oyee
i s a  “fu l l -t i m e  em p l oyee” o f  the  em p l oye r;  and

T ha t the  LT IP ag reem ent was o f  no  fo rce  and  e ffect  i f  the  em p l oyee  “ceased  to  be  an  em p l oyee  o f  [ the  em p l oye r] ,  regard l ess o f  whe the r the
em p l oyee  resi gned  o r i s te rm i na ted ,  wi th  o r wi thou t  cause”.

T h i s l anguage  was no t  cl ea r enough  i n  the  eyes o f  the  Suprem e Court .

When  consi de ri ng  the  second  quest i on ,  the  Suprem e Court  a l so  m used  tha t  i n  ce rta i n  cases,  i t  m ay be  appropri a te  to  exam i ne  whe the r the  cl auses
purport i ng  to  l i m i t  o r take  away an  em p l oyee ’s com m on l aw ri gh t  were  adequa te l y b rough t  to  the  em p l oyee ’s a t ten t i on .  T he  Court  fu rthe r i nd i ca ted  tha t
i t  m ay be  appropri a te  to  quest i on  whe the r the  cl ause  i s com pat i b l e  wi th  m i n i m um  em p l oym ent standards.  However,  the  Court  found  tha t  i t  was
unnecessary to  exp l o re  those  po i n ts i n  the  case  a t  hand ,  havi ng  rested  i ts deci si on  on  the  l anguage  o f  the  LT IP i tse l f .

Wh i l e  th i s deci si on  was rendered  i n  Nova  Sco t i a ,  a  com m on l aw j u ri sd i ct i on ,  i t  m ust  be  no ted  tha t  m ost  o f  the  e l em en ts m en t i oned  by the  Court  a l so
app l y to  Québec,  m aki ng  th i s deci si on  re l evan t  i n  a l l  Canad i an  j u ri sd i ct i ons.

Charting a safer course

In  response  to  th i s new ru l i ng ,  em p l oye rs shou l d  consi de r taki ng  the  fo l l owi ng  steps wi th  respect  to  i ncen t i ve  p l ans:

1.  Revi ew the  te rm i na t i on  o f  em p l oym ent l anguage  i n  i ncen t i ve  p l ans,  i ncl ud i ng  bonus p l ans,  LT IPs,  RSU, phan tom  stock p l ans,  and  stock op t i on
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p l ans.  I t  m ay be  appropri a te  to  re i n fo rce  the  te rm i na t i on  o f  em p l oym ent l anguage  i n  those  p l ans g i ven  th i s new ru l i ng .

2.  Bri ng  to  the  em p l oyees’ a t ten t i on ,  i dea l l y p ri o r to  the  com m encem ent o f  em p l oym ent,  the  cl auses tha t  pu rpo rt  to  l i m i t  o r “take  away” an
em p l oyee ’s com m on l aw (o r,  to  an  exten t ,  ci vi l  l aw) ri gh ts to  i ncen t i ve  com pensa t i on  du ri ng  the  no t i ce  pe ri od .  T h i s bu i l ds on  the  Suprem e Court ’s
m usi ng  tha t  i t  m ay be  appropri a te  i n  ce rta i n  cases where  the  l i m i t i ng  o r “take  away” cl auses were  adequa te l y b rough t  to  the  em p l oyee ’s a t ten t i on .
T he  m anner and  l og i st i cs o f  b ri ng i ng  i t  to  the  em p l oyee ’s a t ten t i on  wi l l  have  to  be  ca re fu l l y deci ded  by em p l oye rs.

3.  Assess whe the r those  cl auses a re  com pat i b l e  wi th  m i n i m um  em p l oym ent standards l eg i sl a t i on .  T he  Suprem e Court  m used  abou t  th i s.  Each
j u ri sd i ct i on  m ay have  d i ffe ren t  requ i rem en ts,  and  em p l oye rs wi th  em p l oyees i n  m u l t i p l e  j u ri sd i ct i ons i n  Canada  wi l l  wan t  to  consi de r th i s ca re fu l l y
f rom  tha t  m u l t i -j u ri sd i ct i ona l  pe rspect i ve  as we l l .

Reach  ou t  to  you r t rusted  advi so r a t  BLG to  d i scuss how we  can  assi st  you r o rgan i za t i on  m i t i ga te  ri sk aga i nst  th i s new ru l i ng .
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